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A correspondent, whose letter is printed 
on another page, calls our attention to an 
error in a recent issue (p. 381), wherein edi- 
torial mention is made that the legislature of 
Indiana had passed an act governing the 
voting of stock by stockholders of corpora- 
tions. It seems that there is absolutely no 
truth in the report, and we are glad to know 
it‘and to correct the mistake. As a matter 
of fact the item has been going the rounds of 
the legal journals, and we have nowhere seen 
it contradicted. In these days of ‘‘ad- 
vanced’’ legislation, one is prepared to be- 
lieve almost anything of legislative doings. 





oe —_— 


THE summary ejection of the venerable 
Benjamin F. Butler from the federal court- 
room by order of United States Judge Car- 
penter, before whom he was attempting to 
speak in behalf of a client, may have been 
warranted by some conduct of Mr. Butler 
unknown to us or to the public generally. We 
know how exasperating and annoying the wily 
practitioner was able to make himself in his 
palmy days, and do not suppose he has 
lost all his cunning. Though we have no 
very great personal admiration for the man, 
he is a veteran member of the bar, and is en- 
titled to decent treatment in court by the 
judges thereof. Of course, if he commit- 
ted any offense against the dignity of the 
court, he should have been punished in a 
proper and legal way. The right of a judge 
to enforce order and decorum in the court 
room and to punish disrespect, is un- 
doubted. But there was no pretense, at 
the time, on the part of the court, that Mr. 
Butler was guilty of contempt committed in 
its presence, which called for summary rem- 
edy or punishment, and from all accounts of 
the proceeding, the action of Judge Carpen- 
ter was the culmination of along and bitter 
feud which has existed between the two. We 
find it difficult to believe, that a judge should 
so misuse his power as to refuse, through ill-will 
and spite, to hear a man whose standing at 
the bar has not been affected by actual mis- 
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conduct or grave contempt of court. In any 
point of view, the court made a serious mis- 
take in failing to state or make public, at the 
time, the ground of its unusual action. To 
forbid a lawyer of fifty years’ practice at the 
bar to address the court for any purpose, and 
to order the United States marshal to eject 
him when he transgresses this prohibition, 
suggests questions that concern every prac- 
ticing lawyer in this country. 





Whatever may have been the previous con- 
duct of Mr. Butler in the case tried before 
Judge Carpenter, it could not warrant a re- 
fusal on the part of the latter to hear him 
when he appears as counsel and is of good 
behavior, so long as no order had been made 
or judgment rendered disbarring or suspend- 
ing h:m from practice. As long ago as 1866, 
Mr. Justice Field,in the celebrated Garland 
case, with which, as a judge of a federal tri- 
bunal, Judge Carpenter ought certainly to be 
familiar, held that an attorney, ‘‘being by the 
solemn judicial act of the court clothed with 
his office, does not hold it as a matter of 
grace or favor. The right which it confers 
upon him to appear for suitors and to argue 
causes is something more than a mere indul- 
gence, revokable at the pleasure of the court 
or at the command of the legislature. It is a 
right of which he can only be deprived by 
the judgment of a court for moral or profes- 
sional delinquency.’’ 

Mr. Butler had not been deprived of his 
right to appear as counsel by the judgment 
of a court, and until he is thus deprived of it, 
he is as much entitled to be heard at the bar 
of the Circuit Court of the United States for 
the District of Massachusetts, as Judge Car- 
penter is entitled to sit upon the bench. The 
denial of that right is a matter of public in- 
terest, for if it is to be upheld and followed, 
the privilege of being heard by counsel in the 
federal courts will have been seriously im- 
paired, and will be largely dependent upon 
the whim or caprice of the presiding judge. 





In the Harvard Law Review for April ap- 
pears an article on ‘‘the privilege of witnesses 
in federal courts against compulsory self-in- 
crimination.’’ The subject is the same as 
that discussed in a recent “article in this 
JOURNAL (p. 386), and might with interest be 
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read in connection with it, inasmuch as it un- 
dertakes the discussion of the question upon 
principle, the article in this JournaL being 
more in the nature of a review of the authori- 
ties. The question presented, involving the 
effect, upon the constitutional right of a wit- 
ness to refuse to furnish self-incriminatory 
evidence, of a statute providing that evidence 
obtained from a witness by means of a judi- 
cial proceeding shall not be used in any crim- 
inal proceeding, has been decided both ways 
in this country, but will shortly be passed 
upon for the first time by the United States 
Supreme Court on appeal from the decision 
of Judge Gresham in the Counselman case. 
As none of. the decided cases are of binding 
authority upon that court, the question will, 
with them, be res integra, and its decision 
therefore, upon principle, will be eagerly re- 
ceived. 








NOTES OF RECENT DECISIONS. 





Corporations—ULtra Vires ConTRACTsS— 
Lease or Property — Estorret.— In Cent. 
Trans. Co. v. Pullman’s Palace Car Co., 11 
S. C. Rep. 478, decided by the United States 
Supreme Court, a corporation chartered ‘‘for 
the transportation of passengers in railroad 
cars, constructed and to be owned by the 
said company,’’ under certain patents, and 
empowered to enter into contracts with other 
corporations ‘‘for the leasing or hiring and 
transfer to them’’ of their railway cars and 
other personal property, leased for a certain 
rental for ninety-nine years, to another cor- 
poration in the same business, all its prop- 
erty, including its cars, and patents, and all 
contracts with railroad companies for the hire 
of its cars, and agreed that while the lease 
was in force it would not engage in the busi- 
ness of manufacturing and using or hiring 
ears. It was held that the corporation was 
quasi public, and the lease was void as ultra 
vires, and because it was an abandonment by 
the lessor of its duty to the public, and the 
performance of such contract by the lessor, 
and the use of the demised property by the 
lessee, cannot estop the lessee from setting 
up its invalidity in an action on the contract. 
Mr. Justice Gray reviews at length the au- 
thorities, the clear result of which may be 
summed up thus: 

The charter of a corporation, read in the light of any 


- 





general laws which are applicable, is the measure of 
its powers, and the enumeration of those powers im- 
plies the exclusion of all others not fairly incidental. 
All contracts made by a corporation beyond the scope 
of those powers are unlawful and void, and no action 
can be maintained upon them in the courts, and this 
upon three distinctjgrounds: The obligation of every 
one contracting with a corporation to take notice of 
the legal limits of its powers; the interest of the stock- 
holders, not to be subjected to risks which they have 
never undertaken; and above all, the interest of the 
public that the corporation shall not trascend 
the powers conferred upon it by law. A corpo- 
ration cannot, without the assent of the legislature, 
transfer its franchise to another corporation and abne- 
gate the performance of the duties to the public, im- 
posed upon it by its charter as the consideration for 
the grant of itsfranchise. Neither the grant of a fran- 
chise to transport passengers, nor a general authority 
to sell and dispose of property, empowers the grantee 
while it continues to exist as a corporation, to sell or 
to lease its entire property and franchise to another 
corporation. These principles apply equally to com- 
panies incorporated by special charter from the legis- 
lature, and to those formed by articles of association 
under general laws. 

By a familiar rule, every public grant of property, 
or of privileges or franchises, if ambiguous, is to be 
construed against the grantee, and in favor of the pub- 
lic; because an intention, on the part of the govern- 
ment, to grant to private persons, or to a particular 
corporation, property or rights in which the whole 
public is interested, cannot be presumed, unless une- 
quivocally expressed or necessarily to be implied in 
the terms of the grant; and because the grant is sup- 


‘posed to be made at the solicitation of the grantee, 


and to be drawn up by him or by his agents, and there- 
fore the words used are to be treated as those of the 
grantee; and this rule of construction is a wholesome 
safeguard of the interests of the public against any at- 
tempt of the grantee, by the insertion of ambiguous 
language, to take what could not be obtained in clear 
and express terms. Charles River Bridge v. Warren 
Bridge, 11 Pet. 420, 544-548; Railroad Co. v. Litchfield, 
23 How. 66, 88, 89; Slidell v. Grandjean, 111 S. 412, 437, 
488, 4 Sup. Ct. Rep. 475. 





InsuNcTION — BoycotTiInc NEWSPAPER. — 
The power of a court of equity to enjoin a 
boycott was considered by Judge Sage, of 
the United States Circuit Court for Ohio, 
in Casey v. Cincinnati Typographical Union, 
45 Fed. Rep. 135. It was there held that a 
combination or a conspiracy by a trade’s 
union to boycott a newspaper for refusing to 
unionize its office is illegal and unlawful, and 
will be enjoined by a court of equity, which 
will also enjoin the publication and circula- 
tion of posters, hand bills, circulars, etc., 
printed and circulated in pursuance of such 
combination or conspiracy to boycott. The 
court first discussed Kidd v. Horry, 28 Fed. 
Rep. 773 ; Society v. Rosevelt, 7 Daly, 188 ; 
Assurance Co. v. Knott, L. R. 10 Ch. 142; 
Richter v. Tailors’ Union, 24 Weekly Law 
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Bulletin (Sep. 1890), 189; Mayer v. Asso- 
ciation, 20 Atl. Rep. 492; Mogul Steamship 
Co. v. McGregor, 15 Q. B. Div. 476, and 
Moores vy. Bricklayers’ Union, 23 Weekly 
Law Bulletin, 48. These cases were cited by 
defendants as opposed to the jurisdiction of 
equity herein invoked. The court showed 
that the law as established by these cases was 


that equity could not enjoin the publication 


of a libel; but the case here presented did 
not fall within the rule: 


No case has been cited where, upon a proper show- 
ing of facts, an unsuccessful appeal has been made to a 
court of chancery to restrain a boycott. The authori- 
ties are all the other way. At common law an agree- 
ment to control the will of employers by improper 
molestation was an illegal conspiracy. In New York 
it bas been held that the “boycott” is a conspiracy in 
restraint of trade. People v. Wilzig, 4 N. Y. Crim. R. 
403; People v, Kostka, Jd. 429. So, also, in Virginia: 
Com. v. Shelton, 11 Va. Law J. 324. And in Connect- 
icut: State v Glidden, 3 Atl. Rep. 890. And in England: 
Reg. v. Barret, 18 Law J. 430. 

In Emack v, Kane, 34 Fed. Rep. 47, the United States 
circuit court for the northern district of Illinois held 
that equity had jurisdiction to restrain an attempted 
intimidation by one issuing circulars threatening to 
bring suits for infringement against persons dealing in 
a competitor’s patented article, the bill charging, and 
the proof showing, that the charges of infringement 
were not made in good faith, but with malicious in- 
tent to injure complainant’s business. Judge Blodg- 
ett recognized, in his decision, the authority of Kidd 
v. Horry and Wheel Co. v. Bemis, cited for the defend- 
ants in this case, but said that the case before him 
was fairly different and distinguishable from those 
cases in a material and vital feature. In those cases 
the interference of the court was sought to restrain 
the publication of libelous attacks upon the property 
of the complainant. In Emack v. Kane the gist of the 
complaint was that the publications were only means 
employed to carry into effect a malicious intent to in- 
jure and destroy the complainant’s business. Judge 
Blodgett said- 

“T cannot believe that a man is remediless against 
persistent and continued attacks upon his business, 
such as have been perpetrated by these defendants 
against the complainant, as shown by the proofs in 
this case. It shocks my sense of justice to say that 
a court of equity cannot restrain systematic and me- 
thodical outrages like this by one map upon another’s 
property rights. If a court of equity cannot restrain 
an attack like this upon a man’s business, then the 
party is certainly remediless, because an action at law, 
in most cases, would do no good, and ruin would be 
accomplished before an adjudication would be reached 
True, it may be said that the injured party has a rem- 
edy at law; but that might imply a multiplicity of 
suits, which equity often interposes to relieve from. 
But the still more cogent reason seems to be that a 
court of equity can, by its writ of injunction, restrain 
a wrong-doer, and thus prevent injuries which could 
not be fully redressed by a verdict and judgment 
for damages at law. Redress for a mere personal 
slander or libel may perhaps properly be left to the 
courts of law, because no falsehood, however gross 
and malicious, can wholly destroy a man’s reputation 
with those who know him; but statements and charges 





intended to frighten away a man’s customers, and in- 
timidate them from dealing with him, may wholly 
break up and ruin him financially with no adequate 
remedy if a court of equity cannot afford protection by 
its restraining writ.”’ 

This is a clear and forciblestatement of the law, and 
is in accord with the general current of athority. * * 

In U. S. v. Kane, 23 Fed. Rep. 748, Judge Brewer, 
after stating that ‘‘every man has a right to work for 
whom he pleases, and go where he pleases, provided 
in so doing he does not trespass on the rights of oth- 
ers,”’ by way of illustrating what is a threat, supposes 
that one of two workmen is discharged. The other is 
satisfied with his employment and wishes to stay. The 
discharged workman comes with a large party of his 
friends, armed with revolvers and muskets, and says: 
‘*Now my friends are here; you better leave; I request 
you toleave.”” In terms there is no threat, but it is a 
request backed by a demonstration of force, intended 
and calculated to intimidate, and the man leaves really 
because he is intimidated. Again, armed robbers stop 
acoach. One of their number politely requests the 
passengers to step out and hand over their valuables, 
and they do so. To the charge of robbery the defense 
is made that there is no violence; there were no 
threats; there was only a polite request, which was 
complied with. The court said that any judge who 
would recognize such a defense deserved to be de- 
spised, and the court was right. 

In State v. Glidden, cited hereinbefore, Judge Car- 
penter, speaking for the supreme court of Connecti- 
cut, states that defendants said in effect to the pub- 
lishing company: 

**You shall discharge men you have in your employ, 
and you shall hereafter employ only such men as we 
shall name. It is true, we have nointerest in your busi- 
ness; have no capital invested therein ;we are in no wise 
responsible for its loss or failure; we are not directly 
benefited by its success; and we do not participate 
in its profits, yet we have a right to control its man- 
agement, and compel you to submit to our dictation.” 

The court said that the bare assertion of sucha right 
was startling; that, if it existed, all business enter- 
prises were alike subject to the dictation and control 
of those who asserted it, and upon the same principle 
and for the same reason the right to determine what 
business men shall engage in, and when and where and 
how it shall be carried on, will be demanded, and must 
be conceded to associations of workingmen of the class 
of those whom it would be necessary to employ. The 
opinion in this case, although the case itself arose 
upon an indictment for conspiracy, is a well-consid- 
ered discussion of the law with relation to boycotting. 
See, also, Steam-ship Co. v. McKenna, 30 Fed. Rep. 
48. 

In the light of these authorities it is idle to talk 
about defendants’ acts and publications as mere inci- 
dents of a competition set on foot by complainant’s 
declaration that he would not employ union printers; 
that the publications are shielded by constitutional 
guaranties; or that, viewed in the most unfavorable 
light, they are nothing more than libels, and the only 
remedy for any injury resulting is by an action at law. 


WaTERS AND WaATER-COURSES — RIPARIAN 
RigHTs—POLLUTION OF WaTER—DEPOSITING 
Mininc Desris.—The case of Columbus & 
Hocking, Coal, ete. Co. v. Tucker, 26 
N. E. Rep. 630, decided by the Su- 
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preme Court of Ohio, is of great prac- 
tical importance, involving the question as to 
the liability of a mining company for damages 
caused in polluting astream. It is there held 
that in an action brought by a riparian owner 
to recover of a mining company damages to 
his lands, and for polluting the water of a 
stream which runs through them, by deposit- 
ing on its own lands, coal slack, dirt and re- 
fuse, in places from which the same had been 
washed down and onto the lands of the 
plaintiff, the evidence showing substantial in- 
jury to have been produced thereby ; that the 
deposits were made intentionally; and that 
such results might, at the time the deposits 
were made, have been anticipated by a person 
of ordinary intelligence and prudence—a right 
to recover is established, and it is not a de- 
fense to show that the operation of the mines, 
and the deposit and disposal of the slack, 
etc., was conducted in the mode in general 
practice in the operation of similar coal mines 
in the surrounding mining districts, and that 
such deposits were made without malice, and 
upon the only feasible place or places the 
company could deposit the same, and carry 
on the business of mining coal. Spear, J., 
on the subject of the defense sought to be in- 
terposed, says: 


Equally immaterial, as we think, is the matter of 
custom among coal operatersa in the Hocking valley 
and the surrounding miuing districts near thereto of 
depositing slack and refuse on their own lands, when 
such custom is invoked to justify deposits so placed as 
to naturally allow them to wash down, to the injury of 
lands lying below them. The rights of the plaintiff to 
the uninterrupted use of his land, and the unimpaired 
use of the water of Monday creek, being secured to 
him by the common law, how is it possible that a cus- 
tom can deprive him of them?’ Why should a usage, 
the effect of which, if recognized, is to permit one man 
to take from another his property rights without com- 
pensation, be sanctioned? Ifit be assumed that the 
custom is a general one, then it is a part of the com- 
mon law itself; and there would be presented an in- 
stance of two rules of law, equally binding, and yet 
wholly inconsistent the one with the other. If it be 
claimed that the custom is a particular one, then we 
have the anomaly of a land-owner’s common-law 
right in his Jand taken from him by a usage of a par- 
ticular trade, established by strangers, which it is not 
pretended he has ever been cognizant of, much less as- 
sented to. To have affected the plaintiff the custom 
must have been shown to be reasonable and certain, 
known to him, or to have been so general and well es- 
tablished that knowledge would be presumed, peace- 
ably acquiesced in, and not unjust, oppressive, or in 
confict with an established rule of public policy. The 
alleged custom possessed scarcely one of these attri- 
butes. Even though it had been common throughout 
the State, it would not avail. A usage which is not 
according to law, though universal, cannot be set up 





to control the law. Meyer v. Dresser, 111 E. C. L. 
646; Stoever y. Whitman, 6 Bin. 416: Inglebright v. 
Hammond, 19 Ohio, 337. Nor could the testimony 
offered avail the defendant on the question of negli- 
gence. Evidence of a particular custom is sometimes 
admitted to explain a contract, to ascertain the inten- 
tion of the parties when it had not been fully expressed 
in the contract, to interpret the otherwise indetermi- 
nate intentions and acts of the parties, or to show that 
the mode in which a contract has been performed is 
the ore customarily followed by others engaged in the 
same calling or trade; but, as a general proposition, 
one “charged with negligence will not be allowed to 
show that the act complained of was customary among 
those engaged in a similar occupation, or those placed 
under like circumstances, or owing similar duties. 
Such an offer is, in effect, to show, as an excuse for 
defendant’s negligence, a custom of others to be equal- 
ly negligent.”? Deer. Neg. § 9: Cleveland v. Steam- 
boat Co.,5 Hun, 523; Judd v. Fargo, 107 Mass. 264; 
Hinckley v. Barnstable, 109 Mass. 126; Miller v. Pen- 
delton, 8 Gray, 547; Bailey v. New Haven & N. Co., 
107 Mass. 496; Littleton v. Richardson, 32 N. H. 59; 
Bridge Co. v. Fisk, 28 N. H. 171; Crocker v. Schure- 
man, 7 Mo. App. 358. That othérs engaged in like 
business have been accustomed to disregard the rights 
of their neighbors can furnish no justification to the 
defendant to do so. 

The further claim of the company that it had the 
right to make the deposits inthe places complained 
of because it was necessary to the successful conduct 
of its own business to so place them, seems no less 
wanting in substance. The effect is to measure the 
rights of the plaintiff in his lands and in the waters of 
Monday creek by the convenience or necessity of the 
company’s business. An owner of land in Ohio is not 
subject to any such narrow and arbitrary rule. If the 
injury complained of were merely a fanciful wrong, 
or produced simply personal discomfort, such as any 
dweller in a town is necessarily subjected to by reason 
of the operations of trade which may be there carried 
on, and which are actually necessary, not only for the 
emjoyment of property, but for the benefit of the in- 
habitants of the town and the public at large, there 
might be no real ground of complaint; but where the 
result of the acts of one on his own land is a direct 
and material injury to the property and property 
rights of another, a very different question arises, and, 
in such case, the maxim sic utere tuo ut alienum non 
ledas applies. Upon reason we think the proposition 
sound that, where no right by prescription exists to 
carry on a particular business in a particular man- 
ner at a particular place, and the natural and neces- 
sary result of the place selected and the manner 
adopted is to cause material injury to the property 
rights of another, it is not a sufficient defense to an ac- 
tion for damages to show that the locality where it is 
carried onis one generally in use by persons in such 
business and, the manner in which it is carried on is 
commonly adopted by others in such business, even 
though it appears that the use made of the land, 
while not the common and ordinary use of land as 
such, is not an unnatural nor improper one in and of 
itself, nor even an unusual one; and the proposition 
will be found sustained by abundantauthority. From 
the scores of cases we are content to cite Tippling v. 
Smelting Co., 116 E. C. L. 608, 615, 11 H. L. Cas. 642; 
Bamford v. Turnely, 113 E. C. L. 62, 82. In the latter 
case defendant was the owner of land on which was 
clay well adapted to the making of brick. He dug the 
clay, moulded it, and proceeded to burn it on the land 
to the damage of the plaintiff, The court held that an 
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action for a nuisance would lie. Attention is specially 
called to the opinion of Bramwell, B. Attention is 
also called to Shear & R. Neg. §§ 733, 734. “It is 
a general principle that any person who without au- 
thority, diverts the whole or any part of the water of 
a stream from its natural course, or interferes with its 
natural current, is responsible absolutely, and with- 
out any question of negligence, to any one whois en- 
titled to have the water flow in its natural state.” ‘‘Any 
use of the land near astream, or of the water of a 
stream itself, which renders the water unwholesome, 
offensive, or unfit for the purposes for which it is 
used, is unlawful; and any riparian owner who. is 
damaged by such unlawful acts has an action for his 
damages against the authorof the wrong.” * * * * 

The case of Ruffner v. Railroad Co., 34 Ohio St. 96, 
is cited as sustaining the company’s claim. With due 
respect, we think it fails todo so. The question was 
whether, where a railroad company authorized to pro- 
pel its trains and operate its road by steam locomo- 
tives, an inference of negligence arises from the mere 
fact that an injury to adjoining property was caused 
by sparks emitted by such locomotives, which ques- 
tion the court answered in the negative. The railroad 
company was authorized by the State to construct its 
railroad and operate it by locomotives, and the only 
way by which it was possible for the locomotives to 
be driven by the creation of steam by means of 
fire, and sparks would necessarily follow. It was not 
only the natural and common way, but the only prac- 
tical way. Negligence must be shown; it will not be 
presumed. Hence, when the only fact present was 
that sparks had been emitted from the smoke-stack 
which caused damage, the court would not infer that 
the fire was carelessly conducted, nor that the appli- 
ances of the railroad company were defectiye. But 
whether or not, at common law, the action could be 
maintained, there seems to be no question but that 
the acts charged against the defendant company, if 
done intentionally, constituted a nuisance punishable 
by the criminal statute, and that aright of action on 
the part of a person injured would follow. 


HomeEsTEAD— RIGHTS OF STEP-MOTHER.— 
The Supreme Court of Georgia, in Holloway 
v. Holloway, 12 S. E. Rep. 943, hold that 
where a widow takes minor’ children of her 
husband by a former marriage, and under- 
takes to keep them together and care for and 
support them, they all remain members of 
the deceased’s family, and the widow is the 
head of such family, and as such is entitled 
to a homestead under the laws of Georgia. 
The court says: 

Under the facts of this case, we think the court 
erred in this charge to the jury. While there was no 
legal obligation on the part of this widow to support 
the minor children of her husband, yet, we think that, 
inasmuch as she undertook to keep them together 
and to care for and support them, asthe evidence 
shows she did, they all remained members of the 
testator’s family, and she thereby became the head of 
that family, and under the laws of this State 
was entitled toa homestead as the head of a family. 

See Capek v. Kropik, 129 Iil. 509, 21 N. E. Rep. 836, 
where it was held that, on the death of his wife, a 
widower, together with his minor step-chiidren, was 





entitled to a homestead in an entire lot of land which 
he had held in common with his wife. Moreover, 
when Mrs. Holloway took the minor children under 
her care and custody, she stood in the relation of a 
parent to them, and took upon herself that obligation. 
She then was under a moral obligation to support and 
maintain these children, and the authorities hold that 
such a moral obligation is sufficient to entitle her to 
have a homestead set apart for the benefit of herself 
and the minor children. Wade v. Jones, 20 Mo. 75; 
Connaughton v. Sands, 32 Wis. 387; Greenwood v. 
Maddox, 27 Ark. 648; Arnold v. Waltz, 53 Lowa, 706, 
6 N. W. Rep. 40; Wilson v. Cochran, 31 Tex. 677; 
MeMurray v. Shuck, 6 Bush, 111; Brooks v. Collins, 
11 Bush, 622; Bell v. Keach, 80 Ky. 42; Riley v. Smith 
(Ky.), 5S. W. Rep. 869; Moyer v. Drummond (S. @.), 
10 S. E. Rep. 952; Chamberlain v. Brown (S. C.), 11 
S. E. Rep. 439; 7 Amer. & Enc. Law, p. 804; Thomp. 
Homest. & Ex. § 45. And see Marsh v. Lazenby, 41 
Ga. 153; Blackwell v. Broughton, 56 Ga. 390. To the 
effect that a step-father or step-mother may assume 
the relation of parent towards the step-children, see 2 
Kent, Comm. 192; Sanderlin v. Sanderlin, 1 Swan, 445; 
Williams v. Hutchinson, 3 N. Y. 312; Murdock v. 
Murdock, 7 Cal. 511; Capek v. Kropik, 159 Ill. 509, 21 
N. E. Rep. 836. Counsel for plaintiff in error relied 
upon the case of Lathrop v. Association, 45 Ga. 483, 
which he claims to hold that “a widow is not the 
head of afamily of minor children of a former hus- 
band by a former marriage. ” It is singular that both 
of the learned counsel for defendant in error, as well 
as the editor of the American & English Encyclopedia 
of Law (volume 7, p. 804), fell into the same mistake. 
There was really no widow-involved in that case. 


DIvoRcE — JURISDICTION —ALIMoNy.—One 
question in the case of Wood v. Wood, 15 S. 
W. Rep. 459, decided by the Supreme Court 
of Arkansas, has been of late considerably 
discussed, viz., the right of a wife to main- 
tain a distinct action for alimony. It was 
there held that under Ark. Code Pr. § 456, 
providing that ‘‘the action for alimony or di- 
vorce shall be equitable proceedings,’’ and 
the following sections regulating practice 
therein, a distinct action may be maintained 
for alimony alone, independent of any action 
for divorce, and to which the statutory re- 
quirement as to residence does not apply. 
Hemingway, J., says, inter alia: 

Can the plaintiff prosecute an independent action 
for alimony, without divorce? “Alimony” is defined 
to be the allowance which a husband, by order of the 
court, pays to his wife, being separate from him, for 
her maintenance. 2 Bish. Mar. & Div. (6th Ed.) § 351. 
It has been extended by statute to include an allowance 
made by the court on dissolving the bonds of matrimo- 
ny. It was provided in the Revised Statutes that the 
circuit court in chancery “should have jurisdiction in 
all cases of divorce and alimony, or maintenance,”’ 
meaning divorce and alimony, or divorce and main- 
tenance. Rev. St. c. 51, § 3. While the jurisdiction was 
thus regulated, this court held that a wife could not 
maintain an independent action for alimony, but that 


the right existed and could be enforced only as an in- 
cident to some other right which she was asserting, as, 
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for instance, a right to divorce. Bowman v. Worth- 
ington, 24 Ark. 522. Such ruling was in harmony with 
the language of the statute which conferred jurisdic- 
tion of cases of divorce and alimony, only mentioning 
alimony as an incident to the action for divorce, and 
as definitive of its scope. Although that ruling was 
in harmony with the statute, and followed in the line 
of many English and American cases, it antagonizes 
others; for there were some English and very many 
American cases that recognized a broader jurisdiction 
in courts of equity, and sustained the right of the wife 
to sue in equity for alimony alone, where her husband 
separated himself from her without cause, and with- 
out furnishing for her a reasonable support. The 
good sense and reason of the latter cases so commended 
their doctrine to Judge Story that he recorded his re- 
gret that it had,not been generally adopted. 2 Story, 
Eq. §1423a. Mr. Schouler, who seemed to have found 
the doctrine more generally received than Judge Sto- 
ry thought it, says astoit: ‘‘In general, if a wife is 
abandoned by her husband or refused cohabitation, 
without fault on her part, and is left without adequate 
means of support, a billin equity will lie to compel 
the husband to support her, without asking for or 
procuring a decree for divorce.” Shouler, Husb. & 
Wife, § 485. The right to maintain the independent 
action has been sometimes affirmed, but generally 
denied, in the chancery courts of England. It is said 
by some courts that the denial has been occasioned by 
an excess of caution on the part of the chancery 
courts, lest they trench upon the jurisdiction of the 
ecclesiastical courts. The courts of Maryland sus- 
tained the jurisdiction before the independence of the 
States, and other courts adopted the rule as cases were 
presented that called for expression. Such jurisdic- 
tion has been entertained on the ground that it is the 
duty ofa husband to provide suitable maintenance 
for his wife, and the law affords no remedy to enforce 
a performance of the duty. Glover v. Glover, 16 Ala. 
440; Butler v. Butler, 4 Litt. (Ky.) 202; Purcell v. Pur- 
cell, 4 Hen. & M. 507; Jelineau v. Jelineau, 2 Desaus. 
Eq. 45; Prather v. Prather, 4 Desaus. Eq. 33; Garland 
v. Garland, 50 Miss. 694; Verner v. Verner, 62 Miss. 
262; Galland v. Galland, 38 Cal. 265; Graves v. Graves, 
36 Iowa, 310; Jamison v. Jamison, 4 Md. Ch. 289; 
Hewitt v. Hewitt, 1 Bland. 101; Dailey v. Dailey, Wright 
(Ohio.),514; Bascom v. Bascom, Jd. 632; Richardson v. 
Wilson, 8 Yerg. 67; Stew. Mar. & Div. § 179; Browne, 
Div. & Alim. p. 268. In Canada and a number of the 
American States, statutes have been adopted that 
authorized the independent action where a wife, 
without fault on her part, is left without means of 
support. 


Banks AND BANKING—LIABILITIES OF OFFI- 
cERS — ACTIONS BY STOCKHOLDERS — WHAT 
ConstituTES MisMANAGEMENT.—The case of 
Wallace v. Lincoln Say. Bank, 15 S. W. Rep. 
448, decided by the Supreme Court of Ten- 
nessee, contains much of value and interest to 
banks, bank officers and stockholders. The 
many questions considered there may be 
summed up in the following points: 


1. A suit by a shareholder against the directors of a 
corporation, to recover for losses caused by their in- 
attention and mismanagement, can only be brought 
when the corporation is disabled from suing, as where 
the managing officers are themselves to be the defen- 





dants, or where the coporation wrongfully and will- 
fully refuses to sue; and the decree obtained inures to 
the benefit of the corporation, and gives the complain- 
ant no preference or priority over other creditors. 

2. The mere refusal ofthe corporation to bring suit, 
will not authorize a shareholder to himself conduct 
such suit. The refusal must appear to have been 
wrongful, and to have been made by a majority of the 
board of directors; the refusal of the president alone 
is not sufficient. 

3. Where a corporation is in the hands of a trustee 
in insolvency, and he declines to sue, deeming himself 
unauthorized, a shareholder may conduct the suit. 

4. The directors of a bank cannot be held liable at 
the suit of a shareholder for losses alleged to have 
been caused by their inattention and mismanagement, 
on proof merely of a large deficit, —the difference be- 
tween the liabilities of the bank including capital stock 
and the nominal value of all assets, good and bad; es- 
pecially where it appears that large dividends were 
paid by carrying large amounts of paper which subse- 
quently turned out as worthless, and real estate taken 
for debts, which had depreciated in value. 

5. The fact that large amounts of assets were invest- 
ed in realty, causing great losses from depreciation, 
is not a wrongful diversion, where it appears that the 
realty was boughtin on sales under foreclosure of 
mortgages given to secure debts, to prevent a sacrifice. 

6. Before the directors of a bank can be held liable, 
in case of almost total inattention to its management, 
for losses from loans made by the cashier without their 
knowledge or consent, it must Le shown that the cash- 
ier did not exercise reasonable skill, diligence, and 
prudence in making the loans. 

7. An action by a shareholder of a bank against its 
directors, to recover for inattention and mismanage- 
ment, resulting in alleged losses from loans made by 
the cashier to a firm of which he is a member, though 
brought in equity, is to enforce a legal right, and is 
subject to the operation of the statute of limitations. 

8. Such action is barred in six years from the time of 
the loan, under the provisions limiting to six years all 
actions “on contract not otherwise provided for,” for 
the relation of director to corporation implies a con- 
tract to use ordinary diligence in discharging his duties. 

9. In an action by a shareholder of a bank against 
its directors, to recover alleged losses caused by their 
inattention and mismanagement, the burden is on 
complainant not only to prove the losses, but that such 
losses were the consequence of defendants’ negligence. 

10. It is not responsible negligence in a cashier of a 
bank to pay the overdraft of a customer of character 
and business integrity, though not having property 
subject to execution. Reasonable conformity to the 
customs and methods in vogue among prudent bank- 
ers is the degree of diligence required in such cases. 
Directors cannot be made liable on mere proof that 
an account was overdrawn, and a loss thereby sus- 
tained. 

11. The liability of bank officers for improvidently 
discounting a note arises at the time the note was 
taken, and the right of action therefor is barredin six 
years from such time, and not from the time of the 
taking of a renewal note in payment of the first note. 

12. Bank officers are not liable for a mere neglect to 
sue notes, thus permitting them to become barred, 
without proof that they were solvent assets. 

13. A director, in a suit between himself and the 
corporation, or those suing upon the corporate right 
of action, is not presumed to have knowledge of all 
that is shown by the books of the company. Such 
presumption applies only to suits between the bank 
and a stranger. 
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FORMER JEOPARDY, FORMER CONVIC- 
TION, AND FORMER ACQUITTAL. 





Il. 

To continue the subject with which the 
article in last issue of the JourRNAL concluded, 
on a conviction of grand larceny, an order 
granting a new trial was, upon appeal, re- 
versed. ‘The trial court was, however, de- 
ceived into believing that an order denying a 
new trial had been reversed, and thereupon 
accepted a plea of guilty of petit larceny, in- 
flicted a fine and discharged the defendant. 
Afterwards, discovering the deceit, the court 
set aside the judgment, ordered the money 
returned, caused defendant to be rearrested 
and entered judgment upon the verdict; and 
it was held by the supreme court that the lat- 
ter judgment was valiil, that the plea of 
guilty of petit larceny was void, and that de- 
fendant had never beenin jeopardy thereon.” 
It was held, in Michigan, that a conviction of 
burglary upon an information charging that 
defendant broke and entered ‘‘with intent to 
steal,’’ is no bar to a prosecution for larceny 
committed on the same occasion ;* and one 
convicted of larceny has not been in jeopardy 
for the crime of burglary.” Bat, where an 


27 People v. Woods, 23 Pac. Rep. 1119. 

28 People v. Parrow, 45 N. W. Rep. 514. 

2 Territory v. Willard, 21 Pac. Rep. 301. In this 
case the defendants had burglarized a saloon and had 
stolen therefrom alot of cigars and wines. Two indict- 
ments were found against them, one for larceny and 
the other for burglary. They were first tried for the 
larceny and convicted, and, upon being arraigned 
upon the burglary charge, they pleaded the former 
conviction in bar. Upon the trial of this plea it was 
admitted by the prosecuting attorney ‘‘that the de- 
fendants were the same; the saloon from which the 
goods described in the larceny indictment were taken 
is the same set forth in the burglary indictment; that 
the goods described in the larceny indictment are the 
identical goods which, in the burglary indictment, it 
is charged the defendants intended to steal.” Burglary 
is defined in the Montana statute to be “the entering 
of any house, etc., with intent to commit grand or 
petit larceny, or any felony;’? and the court held 
that, if the defendants entered with the intent to 
steal, but failed to carry out their intentions, it was 
burglary only; but, if they carried out the “intent to 
steal,” they were guilty not of burglary only, but 
might be prosecuted and convicted of both burglary 
and larceny, citing Territory v. Fox, 3 Mont. 440. See 
also People vy. Curtis, 17 Pac. Rep. 941; Phillips v. 
State, 3S. W. Rep. 434, where it is held that, where 
two indictments are breught against a defendant, one 
for burglariously entering a house and committing 
larceny by taking and carrying away clothing belong- 
ing to one person, and the other charging the simple 
arceny of clothing belonging to another person; and 





indictment charged both burglary and theft 
in the same count, a conviction for the 
burglary is held to be an acquittal of the 
theft charged, and a bar to any further pros- 
ecution therefor.” And, where a plea of 
guilty is entered in a prosecution for an of- 
fense over which the court has jurisdiction, 
and a hearing is demanded by the accused 
on such plea, nothing remaining but to pass 
judgment upon him, jeopardy attaches, and 
a dismissal thereof by the prosecutor will not 
enable him to bring the accused to trial again 
for the same offense.* 

An acquittal of selling liquor on Sundays 
bars a prosecution for selling to an intoxi- 
cated person on any of the Sundays covered 
by the former indictment;*” and a person 
who commits the offense of carrying a file 
into a jail with the intent to aid in the escape 
of two prisoners, one convicted of a misde- 
meanor and the other of a felony, may plead 
his conviction under an indictment for aiding 
the release of the former, in bar of an indict- 
ment for aiding in the release of the latter.® 

A conviction for an aggravated assault and 
battery under an indictment for an assault 
with intent to murder will not bar a prosecu- 
tion for murder, after the death of the as- 
saulted party, although the death result from 
the same transaction ;* and a conviction upon 
a void proceeding or indictment, when the 
penalty has not been inflicted, will not bar a 
subsequent indictment for the same offense.” 

After the jury had disagreed, in a trial for 
larceny, the attorney entered a nolle prosequi, 
but this was held to be no bar to further pros- 
ecution on a new indictment for the same of- 
fense ;* and a discharge on formal objections 


it appeared that all the articles were taken from the 
same room, an acquittal upon the first indictment was 
no bar to the trial upon the second indictment. See 
also Triplett v.Com.,1 S. W. Rep. 84,8. c., 84 Ky. 
193. 

%® Turner v. State, 2S. W. Rep. 619. 

31 Boswell v. State, 11 N. E. Rep. 788. 

32 Attenburg v. Com., 17 Atl. Rep. 799, 8. C., 126 Pa. 
St. 602. Buta conviction of selling a pint of liquor 
without a license is no bar to an indictment for selling 
it to a minor without the written consent of his par- 
ent or guardian. Ruble v. State, 10S. W. Rep. 262, s. 
c., 51 Ark. 170. See also Com. v. Sullivan, 23 N. E. 
Rep. 47. 

% Hursh y. State, 6 South. Rep. 120, s.c., 86 Ala. 
604. 
% Curtis v. State, 3 S. W. Rep. 86; Johnson vy. 
State, 19 Tex. App. 453,53 Am. Rep. 385, 70 Me. 452, 
36 Am. Rep. 368, 66 Ind. 223, 58 Am. Rep. 635. 

3% U.S. v. Jones, 31 Fed. Rep. 725. 

% People v. Pline, 28 N. W. Rep. 83, s. c., 61 Mich 
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to the jurisdiction, but not on a trial on the 
merits, will not support a plea of former 
jeopardy.” Neither is a defendant entitled 
to be discharged, who has taken advantage of 
the errors of law in a former criminal trial, 
and procured a reversal of the judgment and 
an order granting a new trial ;* nor where he 
has been put in jeopardy, but, by his own 
motion, vr with his consent, the jury, before 
whom he stood, has been discharged.” Al- 
though a plea of former jeopardy is allowable 
after the jury is charged with the prisoner, 
and it is so charged when twelve jurors are 
impaneled and sworn ;* yet, if the jury had 
been discharged at the appellant’s request, 
or with his consent, or had been discharged 
after a reasonable time for deliberation, be- 
cause they were unable to agree upon a ver- 
dict, such discharge would not entitle the 
defendant to an acquittal.*! But, where the 
defendant was tried for murder, the jury dis- 
agreed, and in the absence of the defendant 
were discharged by the court, it was held 
that a further prosecution of defendant was 
barred because of the discharge in his ab- 
sence ;#? and where, under an indictment for 
murder, the defendant pleaded not guilty, is- 
sue was joined, a jury impaneled, the wit- 
nesses sworn, and the case stated to the jury 
by counsel for both the defendant and the 
State, and the prosecuting attorney then 
suggested to the court a variance between 
the date on which the murder was alleged in 
the indictment to have been committed and 
the date alleged in the original affidavit, and 
the court thereupon dismissed the indictment, 
it was held that the defendant could not be 
again placed in jeopardy for the same of- 
fense.* 

Where, on the trial of a capital case, the 
jury, after being impaneled and sworn, was, 
with the consent of the prisoner, allowed to 


247. See also State v. Parker, 24 N. W. Rep. 225, s. 
c., 66 Iowa, 586; Jones v. Com., 10 S. E. Rep. 1004, 
citing and approving Wright’s Case, 75 Va. 914; State 
v. Emery,7 Atl. Rep. 129, s. c., 59 Vt. 84; Mixon v. 
State, 28 Am. Rep. 695, s. c., 55 Ala. 129. 

37 State v. Britton, 7 Atl. Rep. 679. 

3% Haskins v. Com., 1S. W. Rep. 730. 

39 People v. Gardner, 62 Mich. 307. 

# Hilands v. Com., 2 Atl. Rep. 70,8. c., 111 Pa. St. 
1, 56 Am. Rep. 235. 

41 Welsh v. State, 25 N. E. Rep. 883, 885. See also 
Ex parte McLaughlin, 41 Cal. 211. 

4 State v. Wilson, 50 Ind. 487, s.c, 19 Am. Rep. 
719. 

43 Lee v. State, 26 Ark. 260. 





separate, and afterwards discharged by the 
court on the ground that such separation was 
illegal, 1t was held that the jury was not dis- 
charged under such extreme necessity as to 
subject the prisoner to be again put in 
jeopardy of his life for the same offense.* 
Even where the jury had been out for four 
days, and, in answer to a question from the 
court, stated that they ‘‘had not, and could 
not agree upon a verdict,’’ and the court 
thereupon adjourned for the term, it was 
held that the proceedings were irregular, and 
operated as an acquittal of the defendant ;” 
and where, on a murder trial, after the jury 
had been sworn, and while the evidence was 
being heard, a juror announced that he was 
one of the grand jurors that found the in- 
dictment, and the court of its own motion, 
and against the objection of the defendant, 
discharged the jury and had another sum- 
moned in its place, this was held to be with- 
out sufficient cause and to amount to an ac- 
quittal ;* yet a nolle prosequi, entered after 
the commencement of the trial, but before 
verdict, is no bar to a second indictment for 
the same offense.’ 

An acquittal or conviction of an assault 
and battery is no bar to a subsequent pro-e- 
cution for kidnapping, although the two of- 
fenses were committed by the same act ;* but 
a conviction of simple abduction is a bar to a 
subsequent prosecution for kidnapping or 
felonious abduction.“ Where two are mur- 
dered by the same act, conviction or acquit- 
tal as to one does not bar a prosecution as 
to the other ;* and where goods of two dif- 
ferent owners are stolen at the some time, an 
acquittal on an indictment for stealing the 
goods of one will not bar an indictment for 
stealing the goods of the other;*' but a con- 


# Hilands v. Com., supra. 

4 People v. Cage, 48 Cal. 323, s.c.,17 Am. Rep. 
436. 

4% O’Brien v. Com., 9 Bush, 333, s. c., 15 Am. Rep. 
715. See also Pizano v. State, 20 Tex. App. 139,s c., 
54 Am. Rep. 511. 

47 Champeau Vv. State, 52 Vt. 913, s. c., 36 Am. Rep. 
754. 

4 State v. Stewart, 11 Oreg. 238. 

# Mason v. State, 14S. W. Rep. 71. 
* 3 People v. Majors, 65 Cal. 188, s. c.,52 Am. Rep. 
295; and see State v. Nash, 86 N. C. 650, s. c., 41 Am. 
Rep. 472; Teat v. State, 53 Miss. 439, s.c., 24 Am. 
Rep. 708. Contra: Hudson v. State, 9 Tex. App. 151 
8. C., 35 Am. Rep. 632; Quitzlow v. State, 1 Tex. App. 
47, 8. C., 28 Am. Rep. 396; Clem vy. State, 42 Ind. 420, 
8. C., 13 Am. Rep. 369. 

51 Alexander v. State, 21 Tex. App. 406, Ss. c., 57 Am. 
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viction or acquittal upon an indictment for 
larceny is a bar to a prosecution for larceny 
of property belonging to the same person, 
and stolen at the same time, but not included 
in the former indictment, as the entire trans- 
action constitutes but one offense.” 

A conviction of robbery is a bar to a sub- 
sequent indictment, founded on the same 
transaction, for assault with intent to mur- 
der.® A party on trial for a felony is en- 
titled to be present during the whole trial, 
and, if a verdict be received in his absence 
and judgment be entered thereon, the judg- 
ment will be reversed. In this case the de- 
fendant was out on bail, but, in Nolan v. 
State, the defendant was in jail, and the ver- 
dict, received in his absence, was set aside 
on his motion, but it was held that he had 
been once in jeopardy and could not be again 
tried. Upon the trial of an indictment charg- 
ing both burglary and larceny, the prisoner 
was found guilty of burglary. The judgment 
was reversed on error and a new trial was 
had upon the same indictment, when the jury 
returned a verdict of guilty of larceny and 
were discharged; and it was held that the 
first verdict was an acquittal of larceny, and 
that the jury ought to have found a verdict as 
to the burglary, and that their discharge, 
without doing so, operated as an acquittal of 
the burglary. Neither an acquittal upon an 
indictment for larceny, nor a conviction upon 
an indictment for receiving stolen goods, is a 
bar to a subsequent indictment charging the 
same respondent with being an accessory be- 
fore the fact to the stealing of the same 
goods.” A plea of autrefois convict in one 
State is not conclusive in another, although it 
will be favorably regarded if the offense has 
been fully expiated by punishment; but mere 
jeopardy in such other State, without convic- 
tion and punishment, will be of no avail. 
Rep. 617. Contra: State v. Egglesht, 41 Iowa, 574, s. 
c., 20 Am. Rep. 612. 

‘2 State v. McCormack, 8 Oreg. 236. 

58 Wilcox vy. State, 6 Lea, 571, .s. c., 40 Am. Rep. 53, 
citing Fiddler v. State, 7 Humph. 408; State vy. Chaf- 
fin, 2 Swan, 493, and State v. Cameron, 3 Heisk. 78. 
See, in this connection, State v. Mikesell, 30 N. W. 
Rep. 474, 8. C., 70 Lowa, 176. 

54 State v. Braunschweig, 36 Mo. 397. 

5 55 Ga. 52, Ss. C., 21 Am. Rep. 281. 

56 Bell v. State, 43 Ala. 684, s.c., 17 Am. Rep. 40. 
See also State v. Brannon, 55 Mo. 63, 8s. c.,17 Am. Rep. 
ey tate v. Larkin, 49 N. H. 36, s. c., 6 Am. Rep. 456. 


58 Marshall v. State,6 Neb. 120, s. c., 29 Am. Rep. 
363. 





In California the defense of once in jeopardy 
is not tenable.® 

Effect of Fraud in Securing Conviction.— 
It is an elementary principle of law that 
fraud vitiates and avoids all contracts and 
proceedings into which it enters; and it has 
been generally held that a conviction, ob- 
tained by collusion between the prosecuting 
witness and the defendant, or one fraudu- 
lently obtained by the offender for the pur- 
pose of protecting himself from further pros- 
ecution and adequate punishment, is no bar 
to a subsequent prosecution for the same of- 
fense. And, if a juror has fraudulently 
procured himself to be put on the jury to ac- 
quit the prisoner of murder, the judge may 
direct the withdrawal of a juror, even if the 
prisoner was innocent of the fraud, and this 
constitutes no jeopardy. 

Pleading.—Clem was indicted for the mur- 
der of A; he pleaded a former acquittal of the 
murder of B, which crime ‘‘was and is identical 
in all its parts, incidents and circumstances 
with the crime charged in the indictment’’ 
on which he was being tried, and ‘‘that the evi- 
dence whereby alone the State will attempt to 
prove the indictment in this cause is the same 
and in no wise different from that employed on 
the trial’’ of the former indictment; and this 
plea was held to be good without an aver- 
ment of the identity of A and B.” But the 
plea of former conviction must be upon a 
prosecution for the same identical offense. 
The test is not whether the defendant has 
already been tried for the same act, but 
whether he has been put in jeopardy for the 
same offense.” The plea must show that the 
offense with which the defendant is charged 
on the second trial is the same as that for 
which he has been once in jeopardy, and it 
must further show the result of the former 

59 People v. Lewis, 1 Pac. Rep. 490, citing People v. 
Stanley, 47 Cal. 113. 

© McFarland v. State, 32 N. W. Rep. 226, s. c., 68 
Wis. 400; State v. Simpson, 9 N. W. Rep. 78, s. c., 28 
Minn. 66; Watkins v. State, 68 Ind. 427, s. c., 34 Am. 
Rep. 273; Warriner v. State, 3 Tex. App. 104, 8. C., 30 
Am. Rep. 124. 

61 State v. Washington, 89 N. C. 535, s.c., 45 Am. 
Rep. 700. 

® Clem v. State, 42 Ind. 420, s. c., 13 Am. Rep. 369. 

State v. Stewart, 11 Oreg. 52, citing Morey v. Com., 
108 Mass. 484, where it is said: “A single act may be 
an offense against two statutes; and if each statute re- 
quires proof of an additional fact which the other 
does not, an acquittal or conviction under either stat- 


ute does not exempt the defendant from prosecution 
and punishment under the other.”’ 
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trial, that a verdict was returned and final 
judgment rendered thereon, or that the jury 
was illegally discharged after jeopardy had 
attached.“ A plea that the judge discharged 
the jury, on a former trial, without the de- 
fendant’s consent, because one of the jurors 
was discovered to be a surety upon recogni- 
zances in the cause, entered into by one of 
the defendants before the trial is bad. And 
when a plea of autrefois acquit shows upon 
the face of the record that the former trial 
was had upon a fatally defective indictment, 
this renders the plea demurrable, and author- 
izes the court to overrule it on that ground 
without submission to the jury. A plea of 
former conviction is sufficient if it shows that 
a jury had been impaneled, and that the 
prosecution went into proofs by witnesses 
until they rested their case; and if the jury 
was discharged without verdict, and without 
any overruling necessity, it was a final dis- 
charge of the accused.” But such would not 
be the case if the jury were discharged be- 
cause they were unable to agree,® or on ac- 
count of the sudden sickness of a juror, the 
illness of the prisoner, or other urgent cause.™ 
Of course, where the judgment is arrested ou 
motion of the defendant, or a new trial 
granted at his request, he has never been in 
jeopardy as to the offense of which he was 
convicted, and the plea could not be sus- 
tained.” 

Evidence.—A former conviction can only 
be proven by the record;” it cannot be 
proven by parol evidence alone, without lay- 
ing some foundation for its introduction as 
secondary evidence.” Yet the Louisiana 
court has held ‘‘the plea of autrefois acquit is 


« Hensley v. State, 107 Ind. 587; Hilands v. Com., 
114 Pa. St. 372. 

® Com. v. McCormick, 130 Mass. 61, s. c., 39 Am. 
Rep. 423. 

6 State v. Meekins, 6 South. Rep. 822; and in this 
case the court said: ‘‘It appearing that, on the former 
trial, the judge had, on request of the defendant, 
charged the jury that the information was fatally de- 
fective, and that they were bound to acquit, it does 
not lie in the defendant’s mouth, under plea of autre- 
fois acquit, to assert that the former information was 
valid.”’ 

& People v. Jones, 12 N. W. Rep. 848, s. c., 48 Mich. 
544. 
6 People v. Harding, 19 N. W. Rep. 155, s.c., 53 
Mich. 481. 

® Ellis v. State, 6 South. Rep. 768. 

7 Gibson v. State, 7 South. Rep. 376. 

71 State v. Rugan, 68 Mo. 214. 

72 Walter v. State,5 N. E. Rep. 735, s.c., 105 Ind. 
589. 





a plea in bar, and the defendant may show 
by matter outside of the record that the in- 
dictment is not maintainable.’ The identity 
of the offense may be shown by parol,” and, 
I presume, the identity of the prisoner can 
be shown in the same manner, us it could not 
well be done otherwise. 

This article having already reached an ex- 
treme length, I will not now consider other 
questions, which might properly be consid- 
ered under these heads. 

D. R. N. BLacksurn. 


73 State v. Edwards, 7 South. Rep. 678. 
74 Swalley v. People, 116 Ill. 247; State v. Andrews, 
37 Mo. 267. 





NEGOTIABLE INSTRUMENT—NOTE—INDORSE- 
MENT—LIABILITY. : 





MAINE TRUST- & BANKING CO. V. BUTLER. 





Supreme Court of Minnesota, March 12, 1891. 


1. All limitations on the liability of an indorser of a 
negotiable note are invalid, unless they are clearly 
expressed in such indorsement. 


2. An indorsement, “‘For value received, I hereby 
assign and transfer the within note, together with all 
interest in and all rights under the mortgage securing 
the same, to A,” is no limitation on the liability of the 
indorser. 


COoLLins, J.: The defendant, Butler, payee of 
the negotiable promissory note, on which this 
action was founded, made and signed a writing 
on the back of it, thus: ‘‘For value received I 
hereby assign and transfer the within note, to- 
gether with all interest in and all rights under the 
mortgage securing the same, to L. D. Cooke.”’ It 
is contended by appellant that this was buta 
naked assignment of the paper, aod that Butler 
cannot be held as indorser of the same. We have 
carefully examined the authorities at our com- 
mand, and have been unable to add a single one 
to those cited by appellant’s counsel in support of 
his position, namely, Hailey v. Falconer, 32 Ala. 
536, and Aniba v. Yeomans, 39 Mich. 171. In the 
Alabama case the payee of the note wrete these 
words upon its back: ‘For value received * * * 
I transfer unto J. P. Hailey all my right and title 
in the within note, to be enjoyed in the same man- 
ner as may have been by me;”’ signing the same. 
It was held that this was a qualified indorsement, 
exempting the signor from liability, precisely as 
if nothing had appeared but his name, and the 
words ‘‘without recourse”’’ above or underneath it. 
In its opinion the court stated the law to be that 
any words in an indorsement which clearly 
demonstrate an intention of the indorser to make 
it a qualified one will have that effect. The rule 
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on this subject was correctly stated beyond a 
doubt, but misapplied, in our judgment. We 
think this apparent, from the examples of quali- 
fied indorsement given by the court in support of 
its position. All clearly demonstrated the in- 
dorsees’ intention to exempt themselves from fut- 
ure liability, in the plainest language. It was 
said, among other things, that a design to qualify 
the indorsement was apparent from the use of the 
words, ‘‘to be enjoyed in the same manner as may 
have been by me,”’ the effect being to restrain the 
more general words found in other parts of the 
indorsement; that they must be given effect, and 
were meaningless, unless intended to exempt the 
indorser from liability by providing that the in- 
dorsee should not enjoy the right and title trans- 
ferred to bim in a ‘‘manner”’ different from that 
enjoyed by the indorser himself. The conclusion 
reached was largely made to depend upon the 
clause, ‘‘to be enjoyed in the same manner as 
may have been by me,”’ and not upon the fact that 
the assignment was expressed, instead of being left 
for implication. There are no words of this im- 
port in the assignmeat now under consideration. 
But if the law was correctly determined in Hailey 
v. Faleoner, the indorsement was restrictive as 
well as qualified, and this was the real question at 
issue in Anibav. Yeomans, supra. There the in- 
dorsement made by the payee read: “I hereby 
transfer my right, title, and interest of the within 
note to S. A. Yeomans,”’ but the controversy was 
not as to the liability of the indorser, it was 
whether the indorsee could recover of the maker 
asa bona fide holder for value. It was deter- 
mined that he could not; that the right, and title 
passing under the customary indorsement in blank 
was much greater than the mere right, title and 
interest of the payee; and that no greater right, 
title, and interest than he had could pass under 
such a transfer. The indorsee could look to the 
maker, but not beyond nor differently. He could 
not be permitted to fall back upon the indorsee, 
nor to collect from the maker in case the payee 
could not have collected. The result of this de- 
cision was to give to the indorsement a more re- 
strictive effect than an indorsement ‘without 
recourse”? would have had, for it is well settled 
that such an indorsement does not destroy the 
negotiable character of the paper upon which it 
has been placed. But the remark which counsel 
attempts to make pertinent here was clearly obiter, 
for the issue was, as before stated, as to the re- 
strictive character of the indorsement, and not 
whether the indorser qualified a liability be would 
have assumed by the ordinary indorsement in 
blank. The indorsement of a promissory note is 
commonly accomplished in the manner just men- 
tioned. When so done two contracts are entered in- 
to, one, that of the sale or assignment, completely 
executed ; the other, that of a future, but condi- 
tional liability, executory and by implication, 
from the sale and assignment. Both are as com- 
plete, however as if each was expressed with 
great formality and precision above the signature, 





In the case at bar we find the executed contract 
carefully but unnecessarily detailed, and the ques- 
tion resolves itself into an inquiry whether, by 
reason of this particularity a formal expression of 
that which the law would import from the signa- 
ture alone, the other contract, executory as to 


Pfuture liability upon condition, also imported 


from the bare signature of the indorser, is nega- 
tived, and has been excluded. It would seem 
obvious that, when writing out upon the back of 
the paper just what would have been inferred 
from his signature, the indorser has incurred no 
greater liability, has done no more than he would 
had he simply placed his signature there. How 
ean it be said, then, that he has done less, in the 
absence of that clear declaration of his intent to 
exempt himself, mentioned in all of the authori- 
ties, as necessary in the case of a qualified in- 
dorsement? The reason given seems to be that 
because one part of this double contract of in- 
dorsement, always inferred, has been expressed, 
the other part, also always inferred, must, of 
necessity be excluded. Whenever the view con- 
tended for by appellant has been adopted, it has 
been predicated upon the maxim, expressio est 
unius, est exclusio alterius. We agree with the 
author on one of the leading text books, who as- 
serts that the less common maxim, expressio eorum 
que tacite insunt nihil operatur,is the one which 
should obtain. Many examples could be given 
where the expression, in contracts, of things tacit- 
ly implied, has no effect ; for illustration, a written 
warranty of the quality of provisions would not 
exclude or negative the implied warranty of title. 
The appellant in this case with much care, indi- 
eated his purpose to sell and transfer the note, 
but he failed to limit and qualify his indorsement 
by words which would clearly indicate such an 
intent, if in fact itexisted. It was incumbent npon 
him to do so if he intended or expected to escape 
the liability of the ordinary indorser. The phrase 
‘‘without recourse,”’’ or its equivalent, which must 
be used on such occasions, is a very simple one, and 
in every-day use. The appellant did not insert in 
his contract of indorsemet this phrase, or words 
equivalent thereto. To relieve one who puts his 
name on the back of a negotiable promissory note, 
from liability as an indorser he must insert 
in the contract itself words clearly express- 
ing such an intention. Although the ap- 
pellant’s assignment of the paper was expressed 
instead of implied. He did not thereby exempt 
himself from the liability of an indorser in blank. 
Sears v. Lantz, 47 Iowa 658; Adams v. Blethen, 
66 Me. 19; Daniel, Neg. Inst. § 688, Notes b 
and c; Rand. Com. Paper, § 704; 1 Edw. Bills & 
N. § 398. See, also, Dixon v. Clayville, 44 Md. 
573; Kilpatrick v. Heaton, 3 Brev. 92; Shelby v. 
Judd, 24 Kan. 163; Dunning v. Heller, 103 Pa. St. 
269; Richards v. Frankum, 9 Car. & P. 221. Or- 
der affirmed. 


Nore.—The general rule, as established by a ma- 
jority of the courts, is that the effect of an indorse- 
ment on a note cannot be varied by parol evidence, 
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whether the indorsement be in full or in blank. Dale 
v. Greer, 38 Conn. 15; Odam v. Beard, 1 Blackf. 191; 
Lee v. Pile, 87 Ind. 107; Doolittle v. Ferry, 20 Kan. 
230; Crocker v. Getchell, 23 Me. 392; Gardner v. 
Matthews, 81 Mo. 627; Callanan v. Judd, 23 Wis. 343. 
There are some exceptions to this rule, and some 
courts will not apply the rule in favor of parties who 
had knowledge of such parol variation. Skinner v. 
Church, 36 Iowa, 91; Hill v. Shields, 81 N. C. 250. The 
contract created by a blank indorsement and delivery 
of a negotiable note, even between the original par- 
ties, is a commercial contract, and not in any proper 
sense a contract implied by the law, much less an in- 
choate or imperfect contract. It is an express contract 
in writing; though some of the terms of it, according 
tothe custom of merchants and for the convenience of 
commerce, are usually omitted, yet they are perfectly 
understood. Martin v. Cole, 104 U. S. 37; Farr v. 
Ricker, 46 Ohio St. 265; Doolittle v. Ferry, 20 Kan. 
230. Itis a mistake to imply, as the principal case 
seems to, that an indorsement contains but two con- 
tracts—one of a sale, and the other of a contingent 
future liability. Even in the case of an indorsement 
without recourse, other contracts or agreements are 
’ involved therein. Anindorser without recourse im- 
pliedly warrants that the note is valid, that the signa- 
tures of the prior parties thereto are genuine, that so 
far as he is concerned the paper expresses the exact 
.egal obligations of all the parties, that the note is of 
the kind it purports to be, that it has not been paid, 
that the parties to it are capable of contracting, that 
he will do nothing te prevent the transferee from 
collecting it, that he has practiced no fraud in its 
transfer, and that he will not defend, that he was 
without title, or that the consideration was illegal. 
Watson v. Chesire, 18 Iowa, 202; Challis v. McCrum, 
22 Kan. 157; Hannum v. Richardson, 48 Vt. 508; Du- 
mont v. Williamson, 18 Ohio St. 515; Frazer vy. 
D’Invilliers, 2 Pa. St. 200. If the expression in the 
indorsement of one liability or of one contract ex- 
cludes all other obligations or warranties, its effect is 
greater than an indursement, which is expressed to 
be without recourse. In Aniba v. Yeomans, 39 Mich. 
171, mentioned in the principal case, an indorsement, 
“T hereby transfer my right, title and interest of the 
within note” to A, was held to exempt the writer 
from any liability as an indorser. In that case no 
decisions are cited to support the conclusion reached. 
On the other hand, the following indorsements have 
been considered not to exempt the writers thereof 
from the liabilities attaching to indorsers, viz: “I 


hereby assign all my right and title to A (Sears v. 


Lentz, 47 Iowa, 658); “For value received, I hereby 
sell and assign my interest in the within note to A” 
(Shelby v. Judd, 24 Kan. 161); ‘I this day soid and 
delivered to A this note’? (Adams vy. Blethen, 66 Me. 
19); and “I assign the within note to A” (Sands v. 
Wood, 1 Iowa, 263.) 

In Hailey v. Falconer, 32 Ala. 536, mentioned in the 
principal case, the court sustains its decision by a 
reference to other decisions. The latter decisions 
seem hardly pertinent to the question, save Webb v. 
Plummer, 2B. & Ald. 746. In that case, where a 
lease provided that moneys arising from certain 
sources should be paid to an outgoing tenant, it was 
considered that a custom for an outgoing tenant to 
receive the money arising from other sources was 
thereby excluded. This was considered in Hailey v. 
Falconer, supra, to be an apt illustration of the maxim 
expressio unius est exclusio alterius. But in the latter 
case the expression of one contract was held to ex- 
clude another contract of a very different nature. 





This shows how illogical it is to use a legal maxim as 
an argument, when it should properly be used as an 
illustration, like any wise saw. The only safe course, 
as ruled in the principal case, is to require all limita- 
tions on the liabilities implied by indorsing a note to 
be expressly stated therein. Adams vy. Blethen, 66 
Me. 19; Doolittle v. Ferry, 20 Kan. 230. Such a course 
is easily adopted; it does not check the negotiability 
of the note; nor does it cast any suspicion on the 
note, nor charge the purchaser thereof with notice of 
any equities against it. Stevenson v. O’Neal, 71 Ill. 
314; Kelley v. Whitney, 45. Wis. 110; Borden v. Clark, 
26 Mich. 410; Pierce v. Ricker, 16 N. H. 822; Epler v. 
Funk, 8 Pa. St. 468. S. S. MERRILL. 








CURRENT EVENTS. 





CHANGE OF LEGAL INTEREST IN MISSOURI. 

Those interested would do well to make note of the 
fact that the last Missouri legislature passed an act 
which will go into effect shortly reducing the,legal con- 
tract rate of interest from ten to eight per cent. The 
penalty provided, is, that the party receiving or de- 
manding more than eight per cent. interest, forfeits all 
the interest and it reverts to the school fund. A “usury’”’ 
act was also passed, which is especially intended to 
prevent the extortions practiced by money lenders on 
chattel mortgages, and which invalidated liens on per- 
sonal property, when interest in excess of eight per 
cent. may have been, in any form, paid or demanded. 





NEWSPAPER CRITICISM IN MINNESOTA. 

The alliance members of the Minnesota legislature 
have become so sensitive under newspaper criticism, 
as to almost have succeeded in passing through the 
senate a bill which provides that all articles, editorial 
items, and written accounts, printed or published in 
any pamphlet, periodical, magazine, newspaper sheet, 
circular or hand- bill, which shall therein purport te 
relate, state, describe or give an account of, or give 
intelligence of any political, official, personal or social 
act, writing or speech of any human being, living or 
dead, reflecting in any way upon such person’s char- 
acter, shall be subscribed by the full name of the per- 
son or persons who shall have writter, composed, 
edited or prepared for such publication such article, 
editorial item or written account. Penalty for fail- 
ure to comply with the law is a fine of not more than 
$100 or less than $20, or imprisonment for not more 
than three months or less than thirty days. 








CORRESPONDENCE. 





“RATS” AS AN EXCEPTION IN THE LAW OF TORTS. 
To the Editor of the Central Law Journal: 

On page 414, current volume, you reprint an article 
mentioning ‘‘rats.”” The case which the student had 
in his mind may have been one of the following: 18 
Chicago L. N. 158; 20 Am. L. Rev. 247; L. R. 16 Q. B. 
Div. 629; L. R. 17 Q. B. Div. 670; 23 Cent. L. J. 218; 37 
Alb. L. J. 187; 21 Chicago L. N. 440; 39 Fed. Rep. 562. 

Milwaukee, Wis. B. K. MILLER, JR. 





VOTING OF CORPORATE STOCK IN INDIANA. 


To the Editor of the Central Law Journal: 
On page 381, vol. 3!, of your JOURNAL, you have an 
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article which does great injustice to the late Indiana 
legislature, as well as the executive of the State, and 
is calculated to do much injury to corporate interests 
in Indiana. The last legislature did a great many 
foolish things, but none so foolish as the matter to 
which you refer. No such law was ever passed by the 
Indiana legislature ‘“‘prescribing that no stockholder 
in a corporation shall have more than one vote, 
whether he owns a thousand shares or one share.’’ 
And if the legislature had enacted such a law itis safe 
to say that the executive would not have approved it. 
Somebody gave publicity to a statement of that kind, 
but it was contradicted and treated as a canard. I 
am sure you do not want to do Indiana interests in- 
justice, and I hope you will make the proper correc- 
tion. INMAN H. FOWLER. 
Spencer, Ind. 








RECENT PUBLICATIONS. 


May ON INSURANCE. 


This, the third edition of agwork which has ob- 
tained a well deserved reputation, appears for the first 
time in the form of two large volumes, which in itself 
is a fair indication of the growth of the modern law of 
Insurance. The editor says in his preface that “the 
present edition of this well known work exhibits 
a growth corresponding to the vast increase of 
business whose legal aspects are treated in these 
volumes. This edition contains about seventy-five 
per cent. more matter than the last. Every effort has 
been put forth to make the necessary additions in a 
manner worthy of the high character of the original 
structure.”? The present edition has been prepared 
by Mr. Frank Parsons, whose editorial work on 
such well known treatises as “Perry on Trusts,” 
“Blackwell on Tax Titles,’ and “‘Morse on Banking,” 
have been so satisfactorily received by the profession. 
The original work as it came from the pen of Mr. May 
met with a hearty reception and was accorded a high 
place among legal treatises. It has been, and is to- 
day undoubtedly the leading treatise on the subject of 
insurance. The work of the editor has been conscien- 
tiously and accurately done, exhibits both thought 
and great industry, and gives to a meritorious old 
work a new and modern’ value. The volumes are first 
class in every respect. 





BooKS RECEIVED. 


THE AMERICAN STATE REPORTS, Containing the 
Cases of General Value and Authority, Subsequent 
to Those Containedin the ‘American Decisions” 
and the “American Reports,’ Decided in 
the Courts of Last Resort of the Several States, 
Selected, Reported, and Annotated. By A. C. 
Freeman and the Associate Editors of the “‘Amer- 
ican Decisions.” Vol. 17. San Francisco: Ban- 
croft-Whitney Company, Law Publishers and 
Law Booksellers. 1891. 


WILLS AND INTESTATE SUCCESSION, A Manual of 
Practical Law. By James Williams, B. C. L., M. 
A., of Lincoln’s Inn, Barrister at Law, Fellow of 
Lincoln College, Oxford. London: Adam and 
Charges Black. 1891. Boston: Little, Brown & Co. 








QUERIES. 
Query No. 9. 
A warranty deed is executed in the usual form, 


conveying real property to “John Doe, trustee.’”’ The 
deed contains no declaration of trust, and is wholly 
silent as to beneficiaries. If the trustee conveys the 
same property, executing the deed as trustee merely, 
without reference to any trust or mentioning benefi- 
ciaries, does the grantee take a perfeci title free from 
all equities in favor of the cestuis que trust, for whom 
he held the legal estate? In other words, is it neces- 
sary for the cestui que trust to be mentioned, and the 
nature of the trust recited, in a conveyance to or from 
a trustee. Q. 


QUERIES ANSWERED. 





QuErRY No. 5. 
[ To be found in Vol. 32, Cent. L. J. p. 252.) 


The possession of the wife is that of the husband, 
because her legal existence is merged in his, and the 
wife is positively incapable of a possession, in the eye 
of the law, distinct from that of the husband. This is 
true even if they are living separate and apart, for 
without absolute divorce the relation of husband and 
wife, with its attendant rights and liabilities, con- 
tinues. It may be, however, that in equity, if a wife 
were in possession of property, claiming openly that 
it was conveyed to her as a separate estate, so as to 
exclude the husband’s marital rights, and if she con- 
tinued to possess and occupy the property under such 
claim of a separate estate for more than twenty years, 
the law would presume against the husband, that the 
claini was founded on a valid conveyance creating a 
separate estate. See Bell v. Bell, 31 Ala. 5386; Story’s 
Eq. Jur. §§ 1380-1-2. M. 








HUMORS OF THE LAW. 





O’Connell used to tell the story of the court officer, 
who, wishing to thin the court, called out, “All ye 
blackguards that isn’t lawyers, quit the coort.” 


“T must and will have order in this court,” sternly 
remarked a presiding magistrate; ‘‘I have disposed of 
three cases without hearing a word of the evidence.” 


A Nisi Prius judge in one of the older States, meet- 
ing a friend a few days after the appeals from his cir- 
cuit had been heard in the supreme court, said, ‘‘Have 
you seen the advance sheets of my new book?” was 
answered, “No, judge, I did not know you were writ- 
ing a book. What will it becalled?’ “Well,” said the 
judge, “the title is the Reports of the Supreme Conrt, 
but it will be called——’s Overruled Cases.” 


A country laird, who had lately been elected to the 
office of justice of the peace, meeting a clerical gentle- 
man on horsebach, attempted jocularity by remarking 
that he was more ambitious than his Master, whorode 
upon anass. “They canna be gotten noo,” said the 
minister, “for they’re a’ made justices of the peace.” 


The other day a juror noticed a brother juryman 
sitting next to him having a quiet doze. He nudged 
the sleepy man, and whispered: ‘‘Do you understand 
the judge’s charge?” 

“What?” exclaimed the drowsy juror, waking up 
with a start,—“‘what? He don’t charge us anything for 
that, does he? I thought that we were going to get 





pay.” 
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1, ACCORD AND SATISFACTION.—Where there is evi- 
dence that plaintiff and defendant had agreed upon a 
certain amount as damages, and defendant promised 
to make out a voucher for it, and have it passed through 
the records of the company, where it would be paid, 
with which arrangement plaintiff expressed himself 
satisfied, it is error to instruct that,in order to sustain 


the defense of accord and satisfaction, it must be shown® 


that the agreement to accept has been fully executed, 
and that the thing to Letaken has been accepted and 
received.—Gulf, etc. Ry. Co. v. Harriett, Tex.,15 8. W. 
Rep. 556. 

2, ADVERSE POSSESSION—Mistake in Boundary Line.— 
The rule laid down in Seymour v. Carli, 31 Minn. 81, 16 
N. W. Rep. 495, as to the effect of an entry upon, and 
subsequent possession for more than 20 years, of land 
beyond the line of his own lot by one oftwo adjoining 
owners, although under a mistake as to the location of 
the line, followed and applied.— Ramsey v. Glenny, Minn., 
48 N. W. Rep. 322. 

3. APPEAL—Federal Question.—A decision of the State 
court that a writ of habeas corpus will not lie in behalf 
ofa convicted prisoner, sentenced in excess of the 
maximum punishment fixed by the State law, presents 
no federal question, and will not be interfered with by 
the Supreme Court of the United States.—Graham v. 
Weeks, Warden of the Wisconsin State-prison, U.8.8.C., 11 
8. C. Rep. 363. 


4. APPEAL—Record.—The rules of this court contem- 
plate a carefully prepared abstract or abstracts, which 
shall take the place of the original record, for the pur- 
pose of the hearing and decision of the case.—Noyes v. 
Lane, 8. Dak., 48 N. W. Rep. 322. 

5. APPEAL—Reversal— Restitution.— The reversal by 
the supreme court of a judgment ofthe circuit court 
for want of jurisdiction in the latter court because the 
diverse citizenship of the parties is not shown does not 
deprive that court of the right to retain the cause for 
the purpose of making restitution to appellants of the 
amount collected on the judgment pending the appeal, 
though the mandate of reversal fails to provide for such 
restitution.—WNorthwestern Fuel Co. v. Brock, U. 8. 8. C., 11 
8. C. Rep. 523. 

6. APPEAL—State Court — Federal Question.— Under 
Rev. St. U. S. § 709, plaintiff cannot bring a writ of error 





to review a decision of a State court in favor of defend- 
ant, who claims aright under a statute of the United 
States.— State of Missour: v. Andriano, U. 8. 8. C., 118. C. 
Rep. 385. 

7. APPEAL—Supersedeas—Replevin.—Under Code Civil 
Proc. Cal. § 943, the fact that defendant in replevin has 
given the redelivery bond described by section 514 does 
not entitle her to a stay of execution on her appeal from 
a judgment for plaintiff without giving a stay-bond.— 
Swasey v. Adair, Cal., 26 Pac. Rep. 83. 

8. APPEAL—Trial by Court—Findings.—Where the an- 
swer in an action for the unpaid price of land admits 
the allegations of the complaint as to the terms of sale, 
and there is nothing in the record to affirmatively show 
that the parties have actually tried issues outside of 
the pleadings, a finding by the court establishing dif- 
ferent terms of sale from those alleged and admitted 
will be disregarded on appeal.— Ortega v. Cordero, Cal., 
26 Pac. Rep. 8v. 

9. ASSAULT BY OFFICER—Justification.—A constable 
who levies on attachment upon a car of coal as the 
debtor’s property when it in fact belongs to a third per- 
son is not justified in forcibly dispossessing the owner, 
who after the levy of the attachment, peaceably gets 
possession of the car from the agent of the railway 
company, in whose care it was left by the constable.— 
Brownell v. Durkee, Wff., 48 N. W. Rep. 241._ 

10. ASSIGNMENT OF MONEY TO BECOME | DUE.—AnD as- 
signment, for a valuable consideration, of a sum of 
money due, or to grow due,on the performance of an 
existing contract, will, on notice thereof being given to 
the debtor, operate as an equitable assignment of so 
much of the fund as is covered thereby, subject to all 
valid prior charges.—Bank of Harlem v. City of Bayonne, 
N. J., 21 Atl. Rep. 478. 

11. BANKRUPTCY— Discharge. — Where a rectifier in 
good faith contracts for highwines to be delivered on 
three days’ call between certain dates, or, if not called 
for, to be delivered by the seller at his option on three 
days’ notice to the purchaser, and the purchaser calls 
for and receives the wines within the dates limited, the 
debt is created by the delivery in pursuance of the call, 
and evidence of fraud in obtaining such delivery is ad- 
missible on the issue as to whether the debt was created 
by fraud.—Ames v. Moir, U. 8.8. C., 11 8. C. Rep. 311. 

12. BANKRUPTCY—Discharge—Fiduciary Debts.— Held, 
upon the facts that, although in the instruments em- 
bodying it the transaction was called a “trust,” and B, 
a “trustee” for plaintiff, the obligation assumed by him 
was not a debt “created in a fiduciary capacity,” within 
the meaning of the bankruptcy act of 1867, § 33, which 
excepts such debts from the operation of the discharge. 
— Upshur v. Briscoe, U. 8. 8. C., 11 8. C. Rep. 313. 


13. BaNKS—Payment on Forged Indorsement.—A bank 
that has paid a check on a forged indorsement is not 
responsible therefor to the drawer where the person 
who committed the forgery was identified to the bank 
by one who believed him to be the payee, and was in 
fact the person to whom the drawer had delivered the 
check, and whom he believed to be the payce.— United 
States v. National Exchange Bank, U. 8.C.C. (Wis.), 45 
Fed. Rep. 163. 

14. BonD—Execution.—An official bond in which the 
name of the officer whose bond it purports to be ap- 
pears in the body thereof as principal, but which is not 
executed by him, is prima facie an invalid instrument, 
and not binding upon the sureties thereto.—Board of 
Education of Rapid City v. Sweeney, 8. Dak., 48 N. W. Rep. 
302. 

15. CARRIERS—Receipt—Admission.—A statement in a 
receipt for goods signed by the consignee that the 
goods were delivered to him by the carrier in good con- 
dition is a mere admission, and is not conclusive.—Mis- 
sourt Pac. Ry. Co.v. Fennell, Tex., 15 8. W. Rep. 693. 

16. CARRIERS OF LIVE-STOCK—Delivery.—A carrier of 
live-stock cannot make a valid agreement to receive 
and deliver all stock consigned to it exclusively at and 
through the stock-yards of another corporation, and 
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to charge the shipper or consignee, for the benefit of 
such corporation, a certain amount for the use of its 
yards, in addition to charges for transportation.—Cov- 
ington Stock-yards Co. v. Keith, U.8. S. C.,118.C. Rep. 
461. 

17. COMMUNITY PROPERTY—Estoppel.—The statement 
by the husband in his petition for letters of adminis- 
tration on his deceased wife’s estate, that certain land 
was her separate estate, does not stop the grantee 
of the husband from claiming that it was commu- 
nity property, in an action against the purchaser 
thereof as partof the wife’s estate.—Deanv. Parker, 
Cal., 26 Pac. Rep. 91. 

18. CONSTIUTIONAL LAaw—Lucrative Office.—The office 
of school trustee is a “lucrative office” within the 
meaning of Const. Ind. art. 2, § 9.—Chambers v. State, 
Ind., 26 N. E. Rep. 893. 

19. CONSTRUCTION.—A devise of a certain building, 
“including all the furniture and personal property in 
and upon the same or in any manner connected there- 
with,” does not pass title to money and securities con- 
tained in a safe in the building, where there is a resid- 
uary Clause in the will.—Jn re Reynolds, N. Y., 26.N. E. 
Rep. 954. 

20. CONTEMPT—What Constitutes.— Mill & V. Code 
Tenn. § 4881, art. 4, making “abuse of or unlawful inter- 
ference with the process or proceedings of the court” a 
contempt, applies to the conduct of one under indict- 
ment who by intimidation prevents the prosecuting 
witness from appearing against him in obedience toa 
summons and recognizance.—McCarthy v. State, Tenn., 
15 S. W. Rep. 736. 

21. ContTRacT—Damages—Profits.—Where a contract 
for the sale of milling machinery contains no stipula- 
tion for damages resulting to the purchasers from de- 
lay in furnishing it, and there is nothing In the special 
circumstances attending the transaction from which an 
understanding can be inferred that the purchasers are 
to be reimbursed for any loss of profits arising from 
such delay, they cannot, in an action for the price, set 
off the profits which they would have realized from the 
sale of flour had the machinery been furnished at the 
time specified in the contract.—Howard v. Stillwell 
Bierce Mf’g Co., U. 8. 8. C., 118. C. Rep. 500. 

22. ConTRACTS—Interpretation— Stock. — A contract 
reading, “I hold of the stock of the railway company 
$33,250 or 1,350 shares, which is sold to and which, though 
standing in my name, belongs to him subject to a pay- 
ment of $8,000,” is an executed contract, by which the 
ownership passes to the purchaser, with a reserva- 
tion of title in the seller as security for the purchase 
money.—Beardsley v. Beardsley, U. 8. 8. C., 118. C. Rep. 
318. 

23. CONTRACT—Measure of Damages.—In an action for 
breach of a contract for the manufacture and sale of 
certain washing-mcchines by plaintiff to defendant, 
which contract also gives plaintiff the option to manu- 
facture for defendant any other machines, at such price 
“as may be bid for them in open competition by any 
responsible manufacturers other than” plaintiff, where 
it appears that plaintiff never exercised or sought this 
option, nominal damages only can be recovered with 
reference to machines other than those first specified. 
— Troy L dry Machinery Co. v. Dolph, U.8.8.C., 118. 
C. Rep. 412. 


24. CONVERSION — Widow’s Allowance. — Where the 
will devises all the estate to the widow for her use, as 
long as she remains unmarried, and provides that, if 
she desires, the real estate may be sold, and the pro- 
ceeds put on interest for her support during her life or 
as long as she remains unmarried, it does not create a 
conversion of the realty into personalty.—In re Machem- 
er’s Estate, Penn., 21 Atl. Rep. 441. 

25. CORPORATION—Liability of Stockholders.—A cred- 
itor who in good faith takes from an insolvent corpora- 
tion its stock, which is wholly worthless, cannot be 
held liable to other creditors for the difference between 
the price for which he took the stock and its face value, 








under Revision Lowa, 1860, tit. 10, ch.52, making stock - 
holders of a corporation liable to creditors for the 
amount of the unpaid installments on the stock owned 
by them.—Clark v. Bever, U. 8. 8. C., 11 8. C. Rep. 468. 

26. CORPORATION — Mortgage — Omission of Seal.— 
Where a mortgage is given by a corporation to secure a 
bona fide debt, and in a proceeding by an unsecured 
creditor to set it aside its execution is admitted, and its 
validity asserted by the company and all the stock- 
holders and officers thereof, the mere omission to at- 
tach the corporate seal will not have the effect to 
invalidate it.—Allisv. Jones, U. S.C. C. (Neb.), 45 Fed. 
Rep. 148. 

27. CORPORATION—Stock—Subscriptions.—The articles 
of association provided that the “capital stock of said 
corporation shall be $50, 000, of which $14, 500 has been 
subcribed,* * * andthe residue may be issued and 
disposed of as the board of directors may from time to 
time order and direct.”” The company had begun busi- 
ness before defendant subscribed for his stock: Held, 
that the implied condition that no snbscriptions were 
to be paid until the whole capital stock was subscribed 
could not arise.— Arkadelphia,Cotton- Mills v. Trimble, Ark., 
158. W. Rep. 776. 

28. CORPORATION—Stockholders.— The mere fact that 
that a railroad company, after adequately compensa- 
ting contractors for the construction of its road by the 
delivery of its first mortgage bonds, issued to them, in 
addition, shares of its stock to a large amount, does not 
enable a creditor of the company, which has since be- 
come insolvent, to subject to his claim, as unpaid sub- 
scriptions, the shares of stock held by the contractors 
unless he affirmatively shows that such stock, when de- 
livered, had a substantial value.—Fogg v. Blair, U. 5.58. 
C., 118. C. Rep. 476. 

29. CORPORATION — Stockholder3s.— The owners of a 
majority of the stock of a corporation, who persuade 
their “implements and representatives” on the board of 
directors to convey to them the property of the corpo- 
ration for a grossly inadequate consideration, in fraud 
of the minority stockholders, must be held to have par- 
ticipated in the fraud of the directom.— Woodroof v. 
Howes, Cal., 26 Pac. Rep. 111. 

30. CORPORATION — Stock Subscriptions. — One who 
has subscribed to the capital stock of a corporation 
after its charter has been granted cannot be compelled 
to pay his subscription, or any part of it, until all the 
capital stock has been subscribed, unless the charter or 
the subscription or the acts of the legislature contain a 
special provision to the contrary.—Orynski v. Loustau- 
nan, Tex., 15S. W. Rep. 674. 

31. CORPORATION—Subscription.— A contract of sub- 
scription to the capital stock of a corporation to be 
formed, reading: ‘‘We, the subscribers hereto, agree to 
pay the above amount” of the capital stock, and “for 
a faithful and full performance of our respective parts 
of the above contract we bind ourselves,” followed 
by the names of each subscriber, with the amount of 
his subscription, is several.—Gibbons v. Grinsel, Wis., 48 
N. W. Rep. 255. 

32. CRIMINAL EVIDENCE—Dying Declarations.—On in- 
dictment for murder, a written statement, signed and 
sworn to by deceased while not apprehensive of death, 
but afterwards referred to and affirmed when he was 
conscious of approaching death, is admissible as his 
dying declaration, where it is shown that he understood 
it, though it was not read to him.—Snell v. State, Tex., 15 
S. W. Rep. 722. 

33. CRIMINAL PRACTICE — Burglary. — On a trial for 
burglary, alleged in the information to have been com- 
mitted in tbe city and county of San Francisco, evidence 
that the crime was committed in a house on “Grant 
avenue,” which is in fact one of the principal streets of 
said city, is sufficient proof of the venue, without direct 
testimony that the avenue isin the city of San Fran- 
cisco.— People v. McGreggor, Cal., 26 Pac. Rep. 97. 

34. CRIMINAL PRACTICE — Former Jeopardy — Jury.— 
Qode Crim. Proc. Tex. art. 701, which empowers the trial 
court in a criminal case to discharge the jury after they 
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have been kept together for such a length of time as to 
rerder their sgreement improbable, does not authorize 
the court to discharge the jury in denfedant’s absence; 
and such a discharge may be pleaded in bar to a further 
prosecution.— Rudder v. State, Tex., 158. W. Rep. 718. 
35. CRIMINAL PRACTICE — Homicide.—On indictment 
for murder it is error to charge that the jury must not 
consider the fact that innocent men have been con- 
victed of crime in determining the guilt or innocence 
of defendants.— People v. Travers, Cal., 26 Pac. Rep. 88. 


36. CusToMs DuTIES.—The tariff act of October 1, 1890, 
entitled ‘‘An act to reduce the revenue and equalize du- 
ties on imports, and for other purposes,” held to be 
constitutional.—In re Sternbach, U.S C.C. (N. Y.), 45 Fed. 
Rep. 175. 

37. DEDICATION— Acceptance.— W here one holds lands 
by a deed absolute, and sells part thereof with reference 
to a recorded plat with streets marked upon it, parol 
evidence that he took the land subject to a trust, but 
not showing the nature thereof, is insufficient to rebut 
the presumption that he had authority to thus dedicate 
the streets to the public.—Logan v. Rose, Cal., 26 Pac. 
Rep. 106. 


38. DEEDs—Construction.— A deed which conveys 
land to the grantee “for life, and after his death to the 
then living children of his body,’ and which declares 
the grantee ‘‘is to have no greater interest than a life- 
estate, and that at his death said tract shall go to the 
children of his body then living,” creates in him a life- 
estate, with remainder in fee to the children who were 
living at the time the deed was made, and at the death 
of the grantor.—Jackson v. Jackson, Ind., 26 N. E. Rep. 
897. 

39. DEEDS—Construction.—Where a deed conveyed 
land to A, as trustee for B and her children (B hav- 
ing at time of its execution no children), held, that the 
children of B, born subsequently to the execution of 
this deed, took no interest thereunder.— Baird v. Brook- 
in, Ga., 12 S. E. Rep. 981. 

40. DOWER—Barred—Sufiiciency of antenuptial con- 
tract to bar the wife’s dower.— Farris v. Coleman, Mo., 15 
S. W. Rep. 767. 

41. ELECTIONS—Fraud.—W here the judges of election 
fraudulently admit illegal and exclude legal votes to an 
extent that cannot beshown with reasonable certainty, 
the entire return will be rejected.—Londoner v. People, 
Colo., 26 Pac. Rep. 135. 

42. ELECTIONS AND VOTERS—Certificate of Nomination. 
—Under Rev. St. Mo. 1889 § 4757, the secretary of State 
whom the certificate of nomination is required to be 
filed is justified in refusing to file it unless it is signed 
and executed with the formalities prescribed.— State v. 
Lesueur, Mo., 15 S. W. Rep. 539. 

43. EMINENT DOMAIN.—Under Rev. St. Wis. § 1828, subd. 
4, giving railway companies the power, for the purpose 
of obtaining gravel or other materials, “to take as much 
land as may be necessary to the proper construction, 
operation, and security of the road,” a company de- 
siring to condemn land for such purpose must show 
the necessity for taking it.— Wisconsin Cent. R. Co. v. 
Kneale, Wis.,48 N. W. Rep. 248. 

44. EMINENT DOMaIN—Compensation.—The owner of 
land taken and appropriated by a railroad company for 
railroad purposes in condemnation proceedings can 
recover in such proceedings only full and complete 
compensation for all his losses suffered by him, with 
respect to his entire tract of land, as a result of such 
appropriation and the construction and operation of 
the railroad in a legal and proper manner.—Leavenworth 
etc. Ry. Co. v. Herley, Kan., 26 Pac. Rep. 23. 

45. EMINENT DomaAIN — Joinder of Actions.—In the 
trial of an action on an appeal from the award of com- 
missioners, in a railroad right-of-way case, a cause of 
action for injuries to iands owned by M W by reason 
of the appropriation of the right of way cannot be 
joined with an action for injuries to land owned by M, 
W ands W jointly.—Leavenworth, etc. R. Co. v. Wilkins, 
Kan., 26 Pac. Rep. 16. ‘ 





46. Equity—Laches.—W here the devisees living in Ten- 
nessee of a head-right certificate to land in Texas know 
of the appointment of an ancillary administrator in 
Texas, and of his sale of the certificate, and take no steps 
to set aside or to assert their rights for 13 years, except 
by taking possession of a part of the land located under 
the certificate, they are barred by their laches from at- 
tacking the sale.—Hanner v. Moulton, U.S. 8.C.118.C. 
Rep. 408. 

47, Equiry—Reformation of Deed.—Where a vendor 
of a lot by mistake stakes it out so as to encroach on 
the land of an adjoining owner, and during the negotia- 
tious points out the staked lot asthe land about to be 
conveyed, a deed which describes the lot as being bound- 
ed on the land of the adjoining owner, but which both 
parties by mutual mistake believe to correctly describe 
the staked lot, will be reformed in equity.—Butler v. 
Barnes, Conn., 21 Atl. Rep. 419. 

48. ExXECUTORS—Settlement of Account.—The person- 
al creditors of a deceased executor have no standing to 
contest his account as executor as stated by his execu- 
tor.—In re Law’s Estate, Penn., 21 Atl. Rep. 429. 

49. FEDERAL CouRTSs—Interst—Following State De- 
cision.—Under the Illinois decisions, denying interest 
on the overdue interest coupons of railroad aid bonds, 
such interest is not recoverable in the federal courts.— 
Bolles v. Town of Amboy, U. S.C. C. (Ill), 45 Fed. Rep. 
168. 

50. FEDERAL CourTsS—Jurisdiction—Citizenship.—In a 
suit in a federal court, the bill averred that plaintiffs 
were citizens of New York, and defendant a citizen of 
Florida, but the evidence showed that she was the wife 
of a citizen of New York, with whom she lived for sev- 
eral months in the summer, but for her health lived 
most of the time on her farmin Florida. Held,that she 
was a citizen of New York, and the bill should have 
been dismissed.—Anderson v. Watts, U. 8.8. C., 118. C. 
Rep. 449. 

51. FEDERAL CourTs—Jurisdiction — State Statutes.— 
An objection that an indictment for murder was drawn 
under State statutes which had not been duly enacted, 
as required by the State constitution, does not raise a 
fedcral question ; and the decisions of the State courts 
as to what are the laws of the State is binding on the 
courts of the United States.—Leeper v. State of Texas, U. 
8.8. C.,118.C. Rep. 577. 

52. FEDERAL CouRTSsS—Subrogation.—A creditor who 
has become subrogated to a right of his debtor may sue 
on such right in the federal court, if he and the defend- 
ant are citizens of different States, though the debtor 
and the defendant are citizens of the same State, and 
the debtor has assigned his right to the creditor, since 
such assignment does not create the creditor’s right of 
action, but merely aids it.—City of New Orleans v. Whit- 
ney, U. 8. 8. C., 11 8. C. Rep. 428, 


53. FRAUDS, STATUTE OF—Resulting Trust.—W here one 
of two adverse claimants to a mining claim furnishes 
to the other part of the expense of procuring patent, 
and allows him to obtain patent in his own name 
under a parol agreement to convey a halfinteregst in the 
mine to the claimant furnishing the money, there is 
no resulting trust that will take the transaction out of 
the statute of frauds, where it is not clearly shown by 
the pleadings that the money was furnished before the 
patent was obtained.—Ducie v. Ford, U.S.8.C.,11 8. C. 
Rep. 417. 

54, FRAUDULENT CONVEYANCES.—A conveyance which 
is void as in fraud of creditors, because founded in part 
upon a talse and pretended debt, will not be sustained 
to the extent of the adequate and honest consideration 
paid by the grantee.—Baldwin v. Short, N. Y., 26N. E. 
Rep. 928. 

55. FRAUDULENT CONVEYANCES—Chattel Mortgage.— 
A chattel mortgage not followed by change of posses- 
sion, executed on an agreement that the mortgagor 
shall remain in possession, and sell the mortgaged 
chattels at retail as before, using the proceeds, is void 
as to his creditors who are such while the chattels re- 
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main in his possession under the agreement, and it is 
immaterial that they do not obtain judgment until after 
the chattels are delivered to the mortgagee.— Mandeville 
v. Avery, N. Y., 26 N. E. Rep. 951. 

56. GAMING—Search-warrant.—Const. Mich. art. 6, § 26, 
providing that no warrant to search any place or seize 
anything shall issue without describing them, does not 
prohibit a warrant to search a gaming room and seize 
gaming apparatus, without specifying the particular 
articles to be seized, under 2 How. St. Mich. § 9616.— 
Hastings v. Haug, Mich., 48 N. W. Rep. 294. 

57, GUARDIAN AND WARD — Mortgages on Ward’s 
Realty—Interest.—Under Const. Ill. art. 6, § 18, and Rev. 
Stat. Ill. 1874, ch. 64, the county court has jurisdiction to 
authorize a guardian to borrow money to pay off prior 
incumbrances, and to replace buildings on the land of 
his ward which have been burned, and to execute a 
mortgage on such land to secure the loan.— United States 
Mortgage Co. v. Sperry. U. 8. 8. C., 118. C. Rep. 321. 

58. HUSBAND AND WIFE—Descent and Distribution.— 
Though, under Colorado statutes the surviving hus- 
band inherits half of the estate of his wife, he takes it 
subject to the payment of her debts, and where the es- 
tate is insolvent the purchaser of land belonging 
thereto, under an execution against the husband ac- 
quires no title as against a creditor of the wife who 
purchases at the administrator’s sale.—Nichols v. Lee, 
Colo., 26 Pac. Rep. 157. 

59. INSANITY—Maintenance of Lunatics.—Under Rev. 
St. Mo. 1879, § 5787, giving the probate court jurisdiction 
de lunatico inquirendo, “if information be giving in writ- 
ing that any person in its county is an idiot, lunatic,” 
etc., the jurisdiction of the county court is not depend- 
ent on the length of time such person has been in the 
county.—Coz 4. Osage County, Mo., 15 S. W. Rep. 763. 

60. INSURANCE—Agent—Application.—A stipulation in 
an insurance policy that any person other than the in 
sured or the duly authorized agent of the company 
who may have procured the insurance to be taken shall 
be deemed the agent of the insured, will not be binding 
upon the insured as to any act prior to the delivery of 
the policy, unless notice has been given the insured be- 
fore the negotiations of the policy are completed that 


* such a stipulation will be inserted therein.—South Bend 


Toy Manuf’g Co. v. Dakota Fire ¢ Marine Ins. Co., 8. Dak., 
48 N. W. Rep. 310. 

61. INSURANCE—Application.—In an application for in- 
surance, covenanting that the representations therein 
were true so far as “known to the applicant and mate- 
rial,” plaintiff represented her building as 90 feet from 
the next nearest, without knowing the exact distance 
to be 72 feet: Held, that such statement was not a war- 
ranty, although the policy provides that the applica- 
tion shall be considered a part thereof, “and a warranty 
by the assured.”—Noone u. Transatlantic Ins. Co., Cal., 26 
Pac. Rep. 103, 


62. INSURANCE—Conditions. — Where the policy re- 
quires the assured to procure the certificate of a magis- 
trate or notary, nearest the fire, not concerned in the 
loss or related to assured, stating that he has examined 
the circumstances and believes the loss to be without 
fraud, the condition is reasonable, and must be com- 
plied with, if possible.—Kelly v. Sun Fire Office, Pa., 21 
Atl. Rep. 447. 

63. INSURANCE—Mistake.—Effect of mistakes in policy 
as to property covered.—Pierce v. Home Ins. Co., Kan., 
26 Pac. Rep. 5. 

64. INTERNATIONAL LAW—Fisheries.—As between na- 
tions, the minimum limit of the territorial jurisdiction 
of a nation over its tide- waters is a marine league from 
its coast; and bays wholly within its territory, not ex- 
ceeding two marine leagues in width at the mouth, are 
within this limit, which jurisdiction includes the right 
of control over fisheries, whether the fish be floating or 
shell fish.—Manchester v. C lth of Massachusetts, 





U. 8. 8. C., 11 8. C. Rep. 559. 
65. INTOXICATING LIQuORS—Sale to Minor.—A saloon- 
keeper, who, without protest, allows an adult to buy 





intoxicating liquor, and give itto a minorto drink in 
his saloon, violates Act Mich. 1887, No. 313, prohibiting 
the “furnishing” of intoxicating liquors to minorsa.— 
People v. Neumann, Mich., 48 N. W. Rep. 290. 

66. JOINDER OF ACTIONS—Water rights.—The propri- 
etors of two different tracts of land, who each own a 
separate irrigating ditch by means of which the waters 
of a creek, in different amounts, are conveyed to their 
land, cannot unite in an action for damages against one 
who, at a point above their lands has wrongfully di- 
verted the waters of the stream.—Foreman v. Boyle, Cal., 
26 Pac. Rep. 94. 

67. JOINDER OF CAUSES OF ACTION.—A person may sue 
inone action both as surviving partner for services 
performed by the firm under a contract to sell lands, 
and individually for the services performed by him un- 
der the same contract after the death of his copartner, 
where he was thereafter recognized as agent of the 
other party in the premises.— 0’ Brien v. Gillelan, Tex., 15 
8. W. Rep. 681. 

68. JODGMENT—Collateral Attack.—A recital in a judg- 
ment of due service of process does not import abso- 
lute verity on a collateral attack where the judgment 
itself recites the facts upon which the conclusion of 
due service was predicated, and such facts show want 
of such service.—Fowler v. Simpson, Tex., 158. W. Rep. 
682. 


69. JUDGMENT—Motion in Arrest.—A motion in arrest 
of jadgment must be made before judgment is rendered 
and will not reach a defective verdict.—Potter v. Mc- 
Cormack, Ind., 26 N. E. Rep. 883. 

70. JUDICIAL SALE—Setting Aside.— A master’s sale 
will not be set aside on the ground of mistake and in- 
adequacy of price, where the mistake relied on is that 
petitioner, who was present at the sale, intending to 
bid, failed to do so because he thought the bid made by 
another person was not bona fide, but made with the 
view of running the property up on him.—Fiske v. 
Weigel, N. J., 21 Atl. Rep. 453. 

71. LESSOR AND LESSEE— Negligence. — Where the 
boilers were in good repair atthe time the lease was 
made, and the lessee covenanted to keep them in re- 
pair, the lessor is not liable for injuries caused by de- 
fects.—Deller v. Hofferberth, Ind., 26 N. E. Rep. 889. 


72. LICENSE —Revocation.—A license under which the 
licensee has constructed a levee on the licensor’s land 
cannot be revoked, where the revocation would cause 
great and irreparable injury to the licensee’s land.— 
Grimshaw v. Belcher, Ual., 26 Pac. Rep. 84. 

73. LIMITATION OF ACTIONS—Laches.—An action by an 
individual creditor of a State against the State’s debt- 
ors, for an appropriation of their debts to the payment 
of his claim, brought 19 years after the last payment 
from the State’s debtors to it was due,is barred by 
laches and limitation, and it is immaterial that the State 
intervenes in the action.—Cressey v. Meyer, U. 8.8. C., 1 
8. C. Rep. 355. 

74. MANDAMUS—Railroad Companies—Crossings.—The 
fact that Rev. St. Wis. § 1813, imposes a penaltyon a 
railroad company for neglecting to make the proper 
crossings, which may be recovered by the occupant of 
the farm, does not secure the construction of the cross- 
ings, or afford an adequate remedy, so asto deprive 
the occupant of his remedy by mandamus. — State v. Chi- 
cago, etc. R. Co., Wis., 48 N. W. Rep. 243. 

75. MARRIAGE—Antenuptial Contract.—Where an an- 
tenuptial contract provided that “so much of the funds 
of both estates accruing from rents, interest, or per- 
sonal effects shall be for the benefit of both parties,” 
and that the wife shall have full control of all her es- 
tate, and that, if the husband survive, he shall turn 
over to her executor all her estate, she is entitled to 
dispose of her property as a feme sole, and the husband’s 
joint use of rents and interests is subject to her right of 
disposal.— Williamson v. Yager, Ky., 15 8. W. Rep. 660. 

76. MARRIAGE—Post- nuptial Settlement.—The right of 
ahusbandin the real estate of his wife, by whom he 
has had children born alive, capable of inheriting it, 
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and where the marriage took place after the passage of 
the married woman’s act of 1852, forms a sufficient con- 
sideration for a post-nuptial settlement made by the 
husband and the wife of her property, in the hands of 
a custodian, by which an interest is given to the hus- 
band.— Speakman v. Tatem, N. J., 21 Atl. Rep. 466. 

77. MARRIAGE—Wife’s Property.—Under Rey. St. Wis. 
§ 2371, which provides that the court, upon annulling a 
marriage, may restore to the wife any estate which the 
husband may have received from her,the court may 
compel the husband to return to the wife money which 
he has received from her, with interest thereon, even 
though the marriage is void in law.— Wheeler v. Wheeler, 
Wis., 48 N. W. Rep. 260. 

78. MASTER AND SERVANT—Negligence.— A master is 
not liable for the Filling of his servant while working in 
a cement quarry, where f requent blasting is required, 
where the quarry isa reasonably safe place to work, 
and the accident is caused solely by the negligence of 
the foreman in placing the servant at work at a certain 
place, too near an unexploded blast.—Cullen v. Norton, 
N. Y., 26 N. E. Rep. 905 

79. MEASURE OF DAMAGES.—A charge touching the 
amount of damages to be awarded for a personal in- 
jury is erroneous, which, without designating the 
proper el ts of da , merely tells the jury that, 
in the event of a verdict for the plaintiff, they will find 
in such sum as will compensate him for his injuries.— 
Hawes v. Kansas City Stock-yards Co., Mo., 158. W. Rep. 
751. 

80. MORTGAGE—Equitable Mortgage.—Where a father, 
for himself, as guardian for his minor childrep, pur- 
chases land, and takes a deed to himself and them, 
agreeing to give a mortgage for the purchase money, 
the mortgage is good in equity against the minors, who 
appear by guardian ad litem, and do not disclaim the 
title to the land vested in them.—Peers v. McLaughlin, 
Cal., 26 Pac. Rep. 119. 

81. MORTGAGE— Foreclosure — Redemption. — Where 
judgment creditors constitute some of their own mem- 
bers trustees, and the latter buy the debtor’s land at 
execution sale, and receive a sheriff’s deed therefor for 
the benefit of themselves and the other creditors, a de- 
cree of foreclosure of a mortgage, whose lien was prior 
to that of the judgments, rendered ina suit in which 
such trustees were made parties, binds the cestuis que 
trustent as well as the trustees.— Robertson v. VanCleave, 
Ind., 26 N. E. Rep. 899. 

82. MORTGAGE—Reformation.—A clause in the will of 
a deceased partner construed as authorizing his execu- 
tors to join with the surviving partners in the execution 
of a mortgage upon real property of the firm, and also 
to join with him in a mortgage to correct 4 mistake of 
description in a like instrument executed by the testa- 
tor and his partners in his life-time, upon firm prop- 
erty.— Brown v. Morrill, Minn., 48 N. W. Rep. 328. 

83. MUNICIPAL CORPORATIONS— Ditches in Streets.— 
Since the city of Denver acquired its streets subject to 
the prior lawfully acquired right of a ditch company to 
construet and maintain a ditch in some of them, one 
who, long after the construction of the ditch, purchased 
land abutting on such a street, cannot recover from the 
ditch company for the maintenance of the ditch, unless 
he suffers special damages thereby.— Walley v. Platte ¢ 
Denver Ditch Co., Colo., 26 Pac. Rep. 129. 

84. MUNICIPAL CORPORATION—Excavation in Streets.— 
A city having authorized a cable railway company to 
make excavations in its streets, which the company 
does, through an independent contractor, it is the duty 
ofthe city to see that the excavations are properly 
lighted and guarded, and notice of the defect in the 
street is not necessary, in such case, to fix the city’s 
liability.—_Haniford v. City of Kansas,Mo, 15 S. W. Rep. 
758. 





85. MUNICIPAL CORPORATIONS — Negotiable Paper.— 
Though a municipal corporation may have authority, 
either express or implied, to contract loans, and issue 
evidences of debt, to raise money to pay its necessary 
expenses and indebtedness, it cannot without express 





legislative authority, issue and sellin open market 
negotiable paper for the purpose of raising money to 
fund its indebtecness.—Merrill v. Town of Monticello, U. 
8. 8. C., 11 8. C. Rep. 442. 

86. NATIONAL BANKS—Taxation by Territories.—Under 
Rev. St. U. 8S. §5134 et seqg., providing for the incorpora- 
tion of national banks in both States and territories, 
the territories have the same power to tax national 
banking associations located in them as have the 
States, notwithstanding that § 5219, which expressly 
confers the power to tax such associations, only men- 
tions States.— Talbott v. Board of County Commissioners, 
U. 8. 8. C., 11 8. C. Rep. 594. 

87. NEGLIGENCE—Owners of Common Wall.—The sev- 
eral owners of three adjacent lots, upon which stand 
three brick buildings, with a common front wall, to 
which the partition walls attach, are jointly liable for 
the wrongful death of a person killed in the street by 
the falling of this front wall, which, the rest of the 
buildings having been destroyed by fire, was allowed to 
remain standing for a month after the fire.—Simmons v. 
Everson, N. Y., 26 N. E. Rep. 911. 

88. NEGLIGENCE—Pleading.—In an action for injuries 
caused by falling into a cellar-way in defendant’s side- 
walk, alleged to have been negligently left open, the 
fact that plaintiff was blind does not authorize the con- 
clusion that he was guilty of contributory negligence, 
against an allegation in the complaint that he was free 
from fault.—City of Franklin v. Harter, Ind., 26 N. E. Rep. 
882. 

89. NEGOTIABLE INSTRUMENTS—Bona Fide Purchasers. 
—The indorsee of a negotiable promissory note, who 
purchases it before maturity, for a valuable considera- 
tion, without knowledge of facts which impeach its 
validity, may recover the amount due by the terms of 
the note, although the amount paid was less than the 
face of it, and although the note was obtained by the 
payee of the maker by illegal and fraudulent means, 
unless it appears thatthere was not power to issue the 
note, or the circumstances of its inception were such 
asto make it absolutely void by statute.—Kitchen v. 
Loudenback, Ohio, 26 N. E. Rep. 979. 

90. NEGOTIABLE INSTRUMENTS—In t Purch — 
Where there is an equity directly-attaching to the bill 
or note itself, in the nature of a claim of right or title 
tothe instrument, such equity may be asserted by a 
third party, not a party tothe instrument, against an 
indorsee after maturity.—KXernohan v. Durham, Ohio, 26 
N. E. Rep. 982. 


91. NEGOTIABLE NOTE—Indorsement—Waiver of Pre- 
sentment.—The indorsee of a negotiable promissory 
note cannot show, as aguinst the indorser, that at the 
time of the indorsement it was verbally agreed that 
presentment for payment at maturity, notice thereof, 
and notice of non-payment néed not be made or given. 
—Farwell v. St. Paul Trust Co., Minn., 48 N. W. Rep. 356. 

92, PARTNERS AIP—Guaranty— Authority.—A member 
of a partnership engaged in the banking business has 
no authority, by virtue of his partnership relation, to 
guaranty in the firm name commercial paper for the 
benefit or accommodation of third parties.—Clarke v. 
Wallace, N. Dak., 48 N. W. Rep. 339. 

93. PARTNERSHIP — Retiring Partner — Assignment.— 
Where one member of a partnership retires from it, 
agreeing with the others that they should pay the firm 
debts, the retiring partner, as to creditors having 
knowledge of the agreement, is a surety.— a v. 
Tyler, Tex., 15 8S. W. Rep. 731. 

94. PLEADING—Pleas in Abatement.—Where the issue 
tendered by a plea in abatement has been tried and de- 
termined against defendant, there can be no pleading 
to the merits, and plaintiffis entitled to have his dam- 
ages assessed.—Simpson v. East Tenn., etc. R. Co., Tenn., 
158. W. Rep. 735. 

95. PRINCIPAL AND AGENT—Unauthborized Act.—A con- 
tract, made by an agent without authority or subse- 
quent ratification, to cancel a debt due from the firm, 
of which defendant was formerly a member, in consid- 
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eration of his buying goods for his present employer 
from plaintiff, was not adefense to an action for the 
debt.— Burlock v. Cross, Colo., 26 Pac. Rep. 142. 

96. PRINCIPAL AND AGENT — Undisclosed Agency.— 
Where defendant bought wood for another without dis- 
closing his agency, he thereby rendered himself liable 
for its value, at plaintiff's option.—Mackey v. Briggs, 
Colo., 26 Pac. Rep. 131. 

97. PUBLIC LANDsS—Entry.— Where a party locates 
government scrip upon government land at the proper 
local land-office, and where, at the time, the land so 
entered was subject to entry with such scrip, and the 
entry was accepted by the officers of the local land-of- 
fice, and the patent certificate issued to the entryman, 
such entryman holds the full equitable and beneficial 
title to such land, but until the patent actually issues 
the naked legal title remains in the United States.— 
Bowne v. Wolcott, N. Dak., 48 N. W. Rep. 336. 

98. PUBLIC LANDS—Grants to State — Mistake.—A bill 
filed by the United States to set aside a grant of land to 
a State on the ground of fraud and mistake is sustain- 
able on the ground of mistake, though no fraud is 
shown.— Williams v. United Stcetes, U.S. 8. C., 118. C. Rep. 
457. 

99. PUBLIC LANDS—Highways.—Section 2477, Rev. St. 
U. 8., which provides “that the right of way for the 
construction of highways over public tands not re- 
served for public use is hereby granted,” is a general 
grant or dedication, without reservation or exception, 
of the right of way over the public lands for highway 
purposes.— Wells v. Pennington County, 8. Dak., 48 N. W. 
Rep. 305. 

100. PUBLIC LaNnDsS—Swamp and Overflowed Lands.— 
Whether lands described in the approved plats of 
township surveys, made under authority of the United 
States, as “subject to periodical overflow,” are “swamp 
and overflowed” lands, within Act Cong. July 23, 1866, 
making it the duty of the commissioner of the general 
land-office to certify over to the State,as swamped 
and overflowed, all lands represented as such on such 
plats, is a question for the land department, and its 
decision is not reviewable by the courts.—Heath v. Wal- 
lace, U. 8. 8.C., 118. C. Rep. 381. 

101. RAILROAD BONDS AND MORTGAGES—Foreclosure. 
—A provision in a deed of trust to secure bonds of a 
railroad company, which prohibits foreclosure and ju- 
dicial sale, by providing that the mode of sale by the 
trustee set forth in the deed shall be exclusive of all 
others, is of no effect.— Guaranty Trust, etc. Co.v. Green 
Cove Springs, etc. R. Co., U. 8. 8. C., 118. C. Rep. 512. 

102. RAILROAD COMPANIES—Accidents at Crossings.— 
In an action against a railroad company for injuries to 
plaintiff's wagor and team at a crossing through the 
negligence of the company in failing to give proper 
crossing signals, itis error to exclude evidence as to 
contributory negligence where that plea has been 
made.— Missouri, etc. Ry. v. Moore, Tex., 158. W. Rep. 714. 


103, RAILROAD COMPANIES—Accidents at Crossings.— 
The severing of a train of carsin the night-time, leav- 
ing the rear portion of them, uncontrolled otherwise 
than by ordinary brakes, to make a running switch 
across a public highway at grade, without any warning 
that they are approaching, constitutes negligence.— 
Delaware, etc. R. Co. v. Converse, U. 8.8. C.,11 8. C. Rep. 
569. 

104. RAMLROAD COMPANIES—Accidents at Crossings.— 
Where a person crosses a track just as atrain near by 
is moving towards it, and fails © look at the train, 
though it is in plain sight, no re«:-very can be had for 
his death, caused by the train striking him.—Mehegan v. 
New York Cent., etc. R. Co., W. Y., 26 N. E. Rep. 936. 

105. RAILROAD COMPANIES—Destruction of Sleeping- 
cars.—Under a contract between a sleeping car com- 
pany, and a railroad company by which the latter 
assumed responsibility for damage, by “accident or 
casualty,” to drawing-room or sleeping-cars used by it 
under the contract, the railroad company is liable for 
the loss of such cars by a fire occurring frm acause un- 





known.—Chicago, etc. R. Co. v. Pullman South. Car Co., 
U. 8. 8. C.,11 8. C. Rep. 490. 

106. RAILROAD COMPANIES —Negligence.—A compress 
company was in the habit of receiving cotton at its 
sheds, and had a contract with defendant railroad 
company to transport it to its compress. By reason of 
defendant’s delay to furnish transportation, cotton ac- 
cumulated in the sheds, and was destroyed by fire: 
Held, that the mere fact of such delay did not make de- 
fendant responsible to the owners or insurers of the 
cotton for its loss.—St. Louis, etc. R. Co. v. Commercial 
Union Ins. Co., U. 8. 8. C., 11 8. C. Rep. 554. 

107. RAILROAD COMPANIES — Receivers — Attorneys’ 
Fees.—Where there are no surplus earnings, an at- 
torney who recovers for the road, in the hands ofa 
receiver, engines formerly leased by it to another road, 
and rent for their use, is entitled to a reasonable com- 
pensation, to be paid put of the corpus of the property, 
asthe benefit of the recovery inured to the security 
holders.— Louisville, etc. R. Co. v. Wilson, U.8. 8. C., 11 8. 
C. Rep. 405. 

168. RAILROAD MORTGAGES — Terminal Facilities. — 
Where a company is incorporated to construct a rail- 
road between two cities named as its termini, a mort- 
gage given by it which expressly covers its line of 
railroad constructed or to be constructed between the 
named termini, together with all the stations, depot 
grounds, engine houses, machine. shops, buildings, and 
erections now or hereafter appertaining unto said de- 
scribed line of railroad, creates a lien on its terminal 
facilities in those cities, and is not limited to so much 
of the road as is found between the city limits of those 
places.—Central Trust Co. of New York v. Kneeland, U.S8. 
8. C.,11 8. C. Rep. 357. 

109. REMOVAL OF CAUSES—Diverse Citizenship.—Re- 
spondent, after the admission of North Dakota into the 
federal Union, argued the appeal in this case in the su 
preme court of the State, applied for a rehearing after 
defeat, and after securing a rehearing applied for and 
obtained a continuance: Held, he could not thereafter 
obtain a transfer of the case to the federal court on 
the ground of diverse citizenship, under the provisions 
ofthe enabling act.—Gull River Lumber Co. v. School- 
Dist. No. 39, N. Dak., 48N. W. Rep. 340. 

110. REMOVAL OF CAUSES—Filing Petition—Service of 
Process.—Where, upon a petition to remove a cause to 
the federal circuit court on the ground of diverse citi- 
zenship the adverse party files an affidavit denying that 
the citizenship is diverse, this question of fact must be 
tried in the federal court.—Kansas City, etc. R. Co. v. 
Daughtry, U. 8. 8. C., 118. C. Rep. 306. 


lll. REMOVAL OF CAaUSES—Waiver by Appearance.— 
After a cause has been removed to a federal court on 
the application of the defendant, he cannot object to 
the service of the summons, since petitioning for re- 
moval amounts to a general appearance.— 7aliman v. 
Baltimore, etc. R. Co., U. 8. C. C. (Ohio), 45 Fed. Rep. 156. 

112. REPLEVIN—Jurisdiction.—Replevin will lie in any 
State court of competent jurisdiction, in favor of.the 
owner of goods seized by an officer on a writ against a 
third person, in an attachment suit pending in any 
other court of the State.—Carpenter v. Innes, Colo., 26 
Pac. Rep. )40. 

113. RES ADJUDICATA.—A decree entered by consent 
is not res adjudicata on a subsequent bill to carry it into 
execution by enforcing it against a successor of the 
former defendant.—Lawrence Manuf’g Co. v. Janesville 
Cotton Mills, U. 8. 8. C., 11 8. C. Rep. 402. 

114. REVIVAL OF ACTIONS.—Ejectment is not merely a 
personal action, in Ohio, but involves also questions of 
title; and though such action, pending in a federal 
court in that State, when abated by the death of a 
party, cannot be revived under Rev. St. U. 8. §§ 955, 956, 
which apply only to personal actions, it may be revived 
under the provisions of the Code of Civil Procedure of 
Ohio by virtue of Rev. St. U. S. § 914.—McArthur v. Will- 
iamson, U. 8. C. C. (Ohio), 45 Fed. Rep. 154. 

115. RIPARIAN RigHTs—Construction of Deeds.—Under 











440 THE CENTRAL LAW JOURNAL. 


No. 20 








Acts Cong. April 18, 1818, and March 6, 1820, providing, 
respectively, for the organization and admission of 
Illinois and Missouri as States of the Union, and declar- 
ing that the western boundery of Illinois and the 
eastern boundary of Missouri shall be the “middle of 
the main channel of the Mississippi river,” the question 
whether a riparian owner holds the fee to the middle 
thread of the stream or the river’s bank is governed by 
the law of the States, and under the decisions in Il!inois 
the fee of the riparian owner of lands bordering on the 
Mississippi in that State extends to the middle of the 
main channel of the river.—City of St. Louis v. Rutz, U. 
8. 8. C., 118. C. Rep. 337. 

116. SALE—Rescission.—In an action forthe price of 
grates sold by plaintiff to defendant, the defense was 
that the grates did not fulfill plaintiff’s warranty, and 
judgment went against the plaintiff: Held, that this 
amounted to a rescission of the sale, leaving plaintiff 
the owner of the grates.— Aldine Manu/’g Co. v. Barnard, 
Mich., 48 N. W. Rep. 280. 

117. SALE—Warranty.— In an action by the buyer for 
breach of warranty in the sale of a horse, where it ap- 
pears that there were several negotiations between the 
parties relative to the sale, it is error to confine defend- 
ant’s liability to warranties made at the time of sale.— 
Way v. Martin, Penn., 21 Atl. Rep. 428. 

118. SkT-OF¥—Master and Servant.—A master, when 
sued by his servant for wages, may set off the loss 
caused to him by the servant’s unskillful work, even 
though such loss exceeds the amount of wages earned 
by the servant during the time he did such unskillful 
work.—Glennon v. Leb Manuf’g Co., Penn., 21 Atl. 
Rep. 429. 

119. STOCK CERTIFICATES—Transfer.—The assignee of 
a certificate of stock refused to accept the transfer of 
the certificate, unless the transfer was signed by the 
principal herself: Held, that the shares passed to the 
assignee if the owner’s name was signed by an agent 
duly authorized for that purpose, although the pur- 
chaser supposed the signature was that of the princi- 
pal.—Camden Fire Ins. Ass’nv. Jones, N. J., 21 Atl. Rep. 
458. 

120. SUBROGATION—Rights of Surety.—Where a surety 
pays a judgment rendered against him and his princi- 
pal, he has the right, though not certified as such in 
the record of the judgment, to be subrogated to the 
place of the judgment creditor, aguinst the principal 
and all others standing in his shoes.—Hill v. King, Ohio, 
26 N. E. Rep. 988. 


121. SUPREME COURT— Jurisdiction. — Where, in an 
action for slander, an appealis taken to the supreme 
court from the Kansas City court of appeals, the su- 
preme court has no jurisdiction, when the record fails 
to show that any constitutional question was raised or 
passed on by the trial court, and such question cannot 
be raised on appeal for the first time on the arguments 
of counsel.— Baldwin v. Fries, Mo., 15 8. W. Rep. 760. 

122. TAXATION—Exemption.—A tract of land owned 
by.g railway corporation upon which it had constructed 
a dock or whurf, renting the same to another corpo- 
ration engaged in the business of selling and shipping 
coal, and for the purposes of such business, is not ex- 
empt from ordinary taxation as to property held and 
used for railway purposes although by the terms of the 
lease the tenant was under obligation to perform cer- 
tain service in its line of business for the railway cor- 
poration.—In re Proceedings, etc., Minn., 48 N. W. Rep. 334. 


123. TAXATION—Merchant’s Goods.—Ties, poles, and 
posts kept for sale are ‘‘merchants’ goods, wares, and 
commodities,’ within the meaning of Rev. St. Wis. § 
1040, as amended by Laws Wis. 1882, ch. 258, prescribing 
that such goods shall be taxable in the county where 
kept for sale, though the owner reside in another 
county.— Torrey v. County of Shawano, Wis., 48N. W. 
Rep. 246. 

12%. Tax-DEED—Description.—_Where there is a de- 
parture in the description in a tax-deed from that con. 
tainéd in the assessment roll and prior tax proceedings, 








the prior description, if imperfect and insufficient, 
avoids the deed, though the description in the latter 
may be sufficient and complete.— Stout v. Mastin, U. 8. 8. 
C., 11 8. C. Rep. 519. 

125. TAXES—Limitations.—The limitation provided by 
section 141 of the tax law is not modified or limited by 
section 17 of the Civil Code, nor are persons who are in- 
sane excepted from its operation —Cartwright v. Kor- 
man, Kan., 26 Pac. Rep. 48. 

126. TELEGRAPH COMPANIES — Delay—Damages. — In 
an action by a father to recover damages for the delay 
of defendant telegraph company in transmitting a 
message to a physician, stating that plaintiff’s child 
was very sick, and asking him to come at once, result- 
ingina delay of 12 hours, the mental anguish of the 
father is an element of damages, but not the sufferings 
of the child, or those of the other relatives.— Gulf, etc. 
Tel. Co. v. Richardson, Tex., 158. W. Rep. 689. 

127. TELEPHONE CORPORATIONS — Condemnation of 
Route.—A corporation may be organized under “An act 
to incorporate and regulate telegraph companies” and 
its supplement, to operate and condemn a route for a 
telephone line.—Statev, Central New Jersey Tel. Co., N. 
J., 21 Atl. Rep. 460. 

128. TRESPASS TO Try TITLE—Wife’s Separate Estate.— 
It is no defense to an action of trespass to try title by 
the widow against her husband’s devisees, when she 
claims the land as her separate estate bought with her 
means, though the deed was made to her husband, that 
her husband devised her the land in question on con 
dition that she would accept it in Neu of all her rights 
in his estate, and that she has refused to elect, but is 
contesting the will.— Mitchell v. Mitchell, Tex., 15 8. W. 
Rep. 705. 

129. VENDOR AND VENDEE—Contracts. — A contract, 
signed by both parties, reciting that the vendor agrees 
to sell land, is also an agreement by the vendee to pur- 
chase.— Preble v. Abrahams, Cal., 26 Pac. Rep. 99. 

130. VENDOR AND VENDEE—Rescission.—The fact that 
a person has acquired State school lands in excess of 
the amount allowed by law can be taken advantage of 
only by the State and .his vendees, of a part of such 
lands, and cannot, on this ground, defeat an action for 
the purchase price.—Culbertson v. Blanchard, Tex., 155. 
W. Rep. 700. 

131. Wipows—Allowance—Election.— Where testator 
in his will gives his widow specific land and personalty, 
and provides that the residue of his estate shall be 
equally divided between her and his children, she may 
elect to accept the provision made for her by the will, 
and still be entitled to the $500 of personalty allowed by 
Rev. St. Ind. § 2269.—Shipman v. Keyes, Ind., 26 N. E. Rep. 
897. 

182, WILLS—Conveyance of Title.—A will duly pro- 
bated in another State, and executed according to the 
laws of this State, is operative as a conveyance of lands 
in this State, without registration inthis State.—Blei- 
dorn v. Pilot Mountain Coal § Mining Co., Tenn., 158. W. 
Rep. 737. 

133. WILLS—Rule in Shelley’s Case.—Held, upon the 
facts that the words describing those entitled after the 
son’s death are words of purchase, and not of inherit- 
ance, and the rule in Shelley’s Case does not apply and 
the son took only a life-estate.—Zarnhart v. Earnhart, 
Ind., 26 N. E. Rep. 895. 

134. WiTNES8—Impeachment.—It is not a ground of 
reversal that plaintiff's counsel was allowed, on cross- 
examination, to ask defendant’s witness certain ques- 
tions for the purpose of discrediting him, and without 
any intention of following up the impeachment — Texas 
Standard Cotton Oil Co. v. Hanlan, Tex., 158. W. Rep. 703. 

135. WITNESS—Privileged Communications.—Commu- 
nications made to an abstractor of titles and an attor- 
ney at law by one who employed him to search a title, 
paying him for making the abstract only, and not made 
with a view of obtaining advice, are not entitled to the 
privilege of professional communications.—Stadlings v. 
Hullum, Tex., 15 8. W. Rep. 677. 
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